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Docket Entries. 


Proceedings 


Filed Petition for removal from Supreme 
Court State & County of N.Y. 

Filed Notice of filing of petition and Bond 
for removal. 

Filed Bond #2471677 in the sum of $500.00 
National Surety Corp. 

Fited Respondent's cross-petition & notice 
of cross-motion to compel arbitration, ret. 
6 4/76. 

Filed Respondent's memorandum of law in 
support of cross-petition to compel arbi- 
tration & in opposition to ANTCO’s peti- 
tion to stay arbitration. 

Filed Respondent’s cross petition to compel 
arbitration. 

Filed Respondent’s Answer to the petition. 
BU&L 

Filed Respondent’s affidavit. 

Filed Petitioner’s additional memorandum 
in support of Stay of Arbitration. 

Filed Petitioner's Answer to cross-petition 
of Sidermar, S.p.A. EVWE&G 
Filed affidavit of Samuel N. Greenspoon 

dated 6-9-76. 

Filed Opinion #44670—-Anteo’s petition to 
stay arbitration is denied; Sidermar’s 
cross-petition to compel a consolidated ar- 
bitration with Antco & Nepeo is granted— 
Haight, J. (mailed notice) 


06-28-76 


07-27-76 


07-29-76 


07-28-76 
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Filed Order that the petition of Antco for 
a stay of arbitration is denied and the 
cross-petition of Sidermar for a consoli- 
dated arbitration between itself, Antco & 
Nepeo is granted and the action is trans- 
ferred to the suspense docket--Haight, J. 
(mailed notice) 

Filed Petitioner’s notice of appeal from the 
order entered on 6-28-76. (mailed notice) 
Filed Anteo Shipping Co. Ltd. and New 
England Petroleum Corp. Notice of Fil- 
ing of Undertaking for Costs on Appeal 
Filed Anteo Shipping & New England Pe- 
troleum undertaking for costs on appeal 
in the sum of $250.00—-National Surety 

Corporation. 
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Notice of Petition for Removal. 


UNITED STATES DISTRICT COURT, 


SovutHern District or New York. 
re een nena memmemenn 
In tHe MaTrer oF THE APPLICATION 
of 
Antco Suippinc Company, Limited, 
Petitioner, 


against 


Srpermar S.p.A.. 
Respondent, 


For an Order and Judgment pursuant to Article 75, 
CPLR staying a certain proposed arbitration. 


Docket No. 76 Civ. 
-__>——————— 


. IRS: 


Please Take Notice that respondent Sidermar S.p.A., 
pursuant to 28 U.S.C. §§1441, 1446-49, 9 U.S.C. §205, and 
S.D.N.Y. Civil Rule 3, has this date filed in the United 
States District Court for the Southern District of New 
York its petition and bord for removal of the above- 
captioned case, now pending in the New York Supreme 
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Notice of Petition for Removal 


Court, New York County, under docket number £297/76, 
copies of which petition are attached hereto. 


Dated: New York, New York 
May 11, 1976 


Yours, etc., 


BURLINGHAM UNDERWOOD & LORD 
Attorneys for Sidermar S.p.A. 
By Jonw F. O’Conneut 
A Member of the Firm 
Office & P. O. Address: 
25 Broadway 
New York, N. Y. 10004 


To: 


Clerk of New York Supreme Court 
New York County 


Eaton, VanWinkle & (Greenspoon 
Attorneys for Anteo Shipping Company Ltd. 
600 Third Avenue 
New York, N. Y. 10016 
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UNITED STATES DISTRICT COURT, 


SouTHern District or New York. 


Respondent-cross-petitioner Sidermar S.p.A. (“Sider- 
mar”), by its attorneys, Burlingham Underwood & Lord, 
and for its petition to remove this action from the Su- 
preme Court of the State of New York, to this Court, 
alleges upon information and belief as follows: 


1 This proceeding is within the jurisdiction of this 
Court under 9 U.S.C, 4203, and is brought pursuant to 
98 U.S.C, S41441, 1446-49, 9 U.S.C. §205 and local Civil 
Rule 3 to remove to this Court a suit now pending in the 
New York Supreme Court, New York County. 


2. Sidermar is the respondent in a special proceeding 
brought against it in the Supreme Court of the State of 
New York for New York County, entitled Application of 
Antco Shipping Company, Ltd. v. Sidermar S.p.A.., index 
No, 8207/76. The said preceeding, in which Anteo Ship- 
piag Company, Limited (“Anteo”) by petition seeks a 
stay of certain arbitration, was brought on by Order to 
Show Cause entered May 7. 1976 by Justice Irving H. 
Saypol. True copies of the said order and petition, and 
an affidavit in support thereof, are annexed hereto as Ex- 
hibit A. and they constitute all process, pleadings end 
orders served upon Sidermar in the said proceeding. 


3. Anteo, petitioner in the special proceeding and re- 
spondent here, is a Bahamian corporation, with an office 
at 825 Third Avenue, New York, New York. 


4. Sidermar, petitioner nere, is a corporation duly or- 
ganized and existing under the aws of Ttaly, with an 
office in Genoa, Italy. 
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d. This special proceeding arises from a Contract of 
Affreightment (Part “B”) dated February 13, 1973 be- 
tween Sidermar, es owner, and Antco, as charterer, 
whereby Sidermar agreed to transport a specified annual 
quantity of petroleum products for Anteo over a_five- 
year period commen: April/July, 1974. 


6. After accepting on of Sidermar’s vessels for load- 
ing, Antco thereafter and up to the present time refused 
to accept for loading a. further vessels, though duly 
nominated by Sidermar pursuant to the said Contract. 


v. The Contract provides in pertinent part: 
“Article 21 


“The provisions of Part IT of the Essovoy (1969) 
form of Charter attached hereto are incorporated 
in this Contract by reference and shall apply to 
each voyage. Wherever there shall be any conflict 
hetween the Copgeect and the Fssovoy (1969) form, 
ihe contract shan vovern. 


“Article 22 


“Tf arbitration becomes necessary uneer (lause 
24 of Essovoy (1969) such arbitration shall be held 
in New York, New York.” 


8. Clause 24 of the Essovoy 1969 charter farm pro- 
vides in pertinent part: 


“24. Arbitration. Any and all differences and dis- 
putes of whatsoever nature arising out of this Char- 
ter shall be put to arbitration in the City of New 
York or in the City of London whichever place is 
specified in Part 1 of this charter pursuant to the 
laws relating to arbitration there in force, before 
a board of three persons, eonsisting of one arbitrator 
to be appointed by the Owner, one by the Charterer, 
and one by the two so chosen. The decision of any 
two of the three on any point or points shall be 
final. Either party hereto may call for such ar- 
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bitration by service upon any officer of the other, 
wherever he may be found, of a written notice speci- 
fying the name and address of the arbitrator chosen 
by the first moving party and a brief description of 
the disputes or differences which such party desires 
to put to arbitration. * * °” 


9. On April 19, 1976 Sidermar demanded arbitration 
under the Contract and appointed its arbitrator. (Exhibit 
1 to Anteo’s petition for stay). 


10. The Convention on the Recognition and Enforcement 
of Foreign Arbitral ‘wards, 21 U.S.T. 2517, T.1A.S. 
5997, 330 U.N.T.S. 3 (1970), has been ratified on behalf 
of both the United States and Italy. 


11. The arbitration clause in this Contract of Af- 
freightment is subject to that Convention. 


12. The state court proceeding described in Exhibit A 
is removable to this Court as provided in 9 U.S.C. $205. 


13. Sidermar has filed herewith a bond, with good and 
sufficient surety, in the penal sum of Five Hundred Dol- 
lars ($500) providing that it will pay all costs and dis- 
bursements incurred by reason of this removal proceed- 
ing should it be determined that this case is not remov- 
able or is improperly removed. 


Wuererore, respondent-cross-petitioner Sidermar prays 
that this case proceed in this Court as an action properly 
removed hereto. 


Dated: New York, New York 
May 11. 1976 


BuruixcHam Unperwoop & Lorp 
Attorneys for Pet’tioners 
By John F. U’Connell 
25 Broadway 
New York, N. Y. 10004 
HAnover 2-7585 


(Verified by John F. O’Connell, May 11, 1976.) 
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Exhibit A, Annexed to Petition—Order to Show Cause. 


At a Special Term, Part II of the Supreme Court 
of the State of New York, held in and for 
the County of New York, at the Courthouse 
thereof, Pear! and Centre Streets, New York, 
New York on the 7th day of May, 1976 


Present: 


Hon. Irving H. Saypol Justice. 


ee nt een Rt ee 
Tx THE MATTER 


of 


The Application of Antco Sxrpprxc Company, Ltd., 


Petitioner, 
against 


Smermar S.p.A., 
Respondent. 


For an Order and Judgment pursuant to Article 75, CPLR 
staving a certain proposed arbitration 


Index No. 8207/76 


——— i 


On the annexed petition of Anteo Shipping Company, 
Ltd. verified May 6, 1976, the exhibits annexed thereto, 
and the affidavit of Samuel N. Greenspoon, sworn to May 
6. 1976, it is 

Ordered, that the respondent show cause before this 
Court at a Special Term, Part I thereof, to be held in 
and for the County of New York, in Room 130 of the 
County Courthouse, Pearl and Centre Streets, New York, 
New York, on May 13, 1976 at 9:30 A.M., or as soon 
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thereafter as counse! can be heard, why a judgment should 
not be entered herein staying the proposed arbitration 
demanded by respondent under date of April 19, 1976, on 
the grounds that the contract pursuant to which such ar- 
bitration is demanded is illegal as violative of both federal 
and state law and public policy as more particularly set 
forth in the annexed petition; and it is further 


Ordered, that pending the hearing of the petition herein 
the said arbitration be and the same hereby is stayed: and 
it is further 


Ordered, that sufficient cause appearing therefor, let 
service of a copy of this order, the petition and exhibits 
annexed, and the said affidavit. on the attorneys for the 
respondent, Burlingham, Underwood & Lord, 25 Broadway, 
New York, New York, 10004, on or before 4:30 P.M. 


on May 7, 1976, he deemed good and sufficient notice and 
service hereof. 


Enter 


s/f 1. H.S. 
Justice of the Supreme Court 


lla 


Exhibit A Continued (Petition ). 


SUPREME COURT OF THE STATE OF NEW YORK, 


County or New York. 


ro 
In THE MATTER 
of 
The Application of Antco Surpprxc Compaxy, Ltd., 


Petitioner, 
against 


Smermar S.p.A., 
Respondent. 


For an Order and Judgment pursuant to Article 75, CPLR 
staying a certain proposed arbitration 
OO 


The Petition 


Petitioner alleges: 


]. Petitioner is a corporation organized and existing 
under the laws of the Commonwealth of the Bahamas and 
is engaged solely in the shipping business in foreign com- 
merce, 


2. On information and belief, the respondent is a cor- 
poration organized and existing under the laws of the 
Republic of Italy and is also engaged in the shipping busi- 
ness as an owner or charterer of ships. 


3. Under date of April 19, 1976, respondent, through 
its attorneys, Burlingham, Underwood & Lord, served by 
registered mail upon petitioner a demand for arbitration 
(Copy annexed as Exhibit 1). 
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4. The said demand for arbitration claimed that pe- 
titioner had breached an alleged “Contract of Affreight- 
ment (Part ‘A’ and Part ‘B’) dated February 13, 1973.” 


5. The said demand for arbitration stated that respond- 
ent has designated an arbitrator on its behalf, and that 
under the arbitration clause of the contract the petitioner 
must appoint its arbitrator within twenty days of service 
of the demand, to wit, by May 9, 1976; these two arbitrators 
are then to designate a third arbitrator. 


6. Petitioner has not participated in any wise in the said 
arbitration and has not designatec: any arbitrator. 


7. The said alleged contract (copy annexed as Exhibit 
2) was negotiated by the brokers for the respective parties 
and executed by petitioner in New York, New York; and 
provides in Article 22 of Part A and Article 22 of Part 
B as follows: 


“If arbitration becomes necessary under Clause 
24 of Essovoy (1969) such arbitration shall be held 
ince = Yerkes end. | 

8. The underlying purpose of the said alleged contract 
was that the ships would transport from the United States 
or other countries certain dry cargo to various ports in 
Europe or elsewhere for respondent's account or for the 
account of some firm or person other than petitioner: 
and that the ships would then be loaded for the return 
vovage for the account of petitioner or for the account 

of some firm or person designated by petitioner. 


9, The said contract provides in Article 4 of Parts A and 
B in pertinent part, as follows: 


“Loading One (1) or two (2) safe port(s) Medi- 
terranean Sea, excluding Israel, or in case of neces- 
sity, at Charterer’s [petitioner’s] option, (1) one or 
two (2) safe port(s) Nigeria”. (Emphasis supplied 
and bracketed material interpolated). 
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10. The said contract provision was drafted by or on 
behalf of respondent; the said contract is illegal under 
both federal and New York State law: it constitutes a 
boycott and blacklist of a nation, Israel, with whom the 
United States has friendly diplomatic relations in violation 
of the Export Administration Act of 1969, as amended, 
50 U.S.C. App. Sees. 2401 et seq. and the regulations 
promulgated thereunder; and is also violative of Chap- 
ter 662 of the Laws of New York, 1975, Sees. 296 et seq. 
of the Executive Law. 


1]. The said boyeott of Israel furthers restrictive trade 
practices fostered or imposed by foreign countries against 
a country friendly to the United States and constitutes 
a boycott or blacklist of and a refusal to deal with persons 
because of their race or creed. 


12. No previous application for the relief requested 
herein has been made to any Court or Justice thereof. 


Wherefore, petitioner demands judgment against re- 
spondent staying arbitration under said alleged contract 
(Parts A and B dated February 13, 1973): and for such 
other and further relief as to the Court may seem just and 
proper. 


Antco Sxippixc Compayy, Ltd. 
By s/ F. J. Wilson 
Eaton, Van Winkle & Greenspoon 
Attorneys for Petitioner 
Office & P. O. Address 
600 Third Avenue 
New York, New York 10016 
867-0606 


(Verified by Frederick J. Wilson. May 6, 1976.) 
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BURLINGHAM UNDERWOOD & LORD 
25 Broadway 
New York, N. Y. 10004 


April 19, 1976 
Our File: 06-158-1 


Mr. Edward M. Carey or any other 
officer of 

Anteo Shipping Company, Limited 
825 Third Avenue 

New York, New York 10022 


Dear Sir: 


We are attorneys for Sidermar S.p.A. (‘Sidermar’”) 
which, as Owners, entered into a Contract of Affreightment 
(Part “A” and Part “B”) dated February 13, 1973 with 
Anteo Shipping Company Limited (“Anteo”) as Char- 
terers. 


Anteo has breached and totally repudiated the contract 
by failing and refusing to furnish the contracted-for ton- 
nage and Anteo is liable to Sidermar for damages result- 
ing from such breaches and repudiation in a sum estimated 
at approximately $14,000,000. 

On behalf of Sidermar we demand arbitration of the 
disputes arising out of the contract as briefly described 
above and Sidermar has appointed as its arbitrator. 
Franklin G. Hunt, Esq., ¢/o Lord, Day & Lord, 25 Broad- 
way. New York, New York. 
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We direct your attention to the fact that under the arbi- 
tration clause of the contract Antco must appoint its ar- 
bitrator within twent, .ays of service of this demand. Al- 
though the clause calls for the notice of such appointment 
to be served upon an officer of Sidermar, please be ad- 
vised that Sidermar waives this requirement to the extent 
that the notice as well as such other notices as Antco 
may wish tv serve npon Sidermar in connection with this 
matter should he directed to us, as attorneys for Sidermar. 


Very truly yours, 


BurLinGHAM Unverwoop & Lorp 
Attorneys for Sidermar S.p.A. 
By Hervey C. Allen 
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BuruincHam Unperwoop & Lorp 
25 Broadway, New York, N. Y. 10004 


Return Receipt 
Requested 

Registered 

No. 346651 


(Postmark) 


New York N. Y. Apr 1976 .35 
New York N. Y. Apr 19 76 1.23 


Receipt Requested 


Mr. Edward M. Carey or any other 
officer of 


Antco Shipping Company, Limited 


825 Third Avenue 
New York, New York 10022 
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“rc larig, 
at? e 


ROieL62 ek AN 46108. 
» -°¢ vor 


Senovs 
FEBRUARY 13,1973 


It is hereby mutually agreed between Sidermar S.p.A. - Via XII Ottobre No.2 - 
Genoa, Owners with owned and/or controlled and/or chartered tonnage (hereafter 
called the "Owner"'), and Antco Shipping Company Limited, Charterers (hereafter 
called the "Charterer”), that the transportation herein provided shall be performed 
on the following terms and conditions: 


ARTICLE 1 


Period This Contract of Affreightment shall be for a period of 
one (1) year. 
Commencement August 1/October 31, 1973 


ARTICLE 2 


Cargo Sizes 60/80.000 tons 10% more or less at Owner's option. 
Quantity 500.000 tons 10% more or less at Owner's option with 
liftings evenly spread. 
It is understood and agreed that the intended vessel for 
the first lifting is the O/O Carrier "CIELO BIANCO" and 
she will be placed at Charterer's disposal as soon as Sider= 
mar S.p.A.receive the vessel from original Owners. 


ARTICLE 3 


Crude Oil and/or Dirty Petroleum Products, maximum 
two (2) grades, according to vessel’ natura! segregation, 
maximum heat 135°Fahrenheit, maximum API not to 
exceed average of 46 API over this contract year. 


ARTICLE 4 


One (1) or two (2) safe port(s) Mediterranean Sea, excluds 

ing Israel, or in case of necessity, at Charterer's option, 

(1) one or .wo (2) safe port(s) Nigeria. 

If two load ports used, such ports to be in rotation Fast/West. 
However af a mandatory situation should arise Owner to agree 
to a rotation out of this order with a mutually agreed compen: 
Satior? 60 as to keep Owner whole. 
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One (1) or two (2) safe port(s) Batamas or other Caribbean 
port(s) excluding Cuba, or at Charterer's option one (1) or 
two (2) safe port(s) United States Atlantic Coast. : 


. ARTICLE 6 


A) The freight rate is to be charged by Gwners to Charterer 
in accordance with Worldwide Tanker Nominal Freight Scas 
le and any subsequent amendement thereto applicable through= 
out the duration of this contract, as follows according to the 
voyage performed: 

2 Mediterranean ports / 1 Caribbean port ws 67 
2° - 1USNH " 

1 2 Caribbean " 

1 2USNH ” 

2 2 Caribbean ” 

2 2USNH " 

1 1 Caribbean 

1 1USNH 

iN 1 Caribbean 

1 ; 1USNH 

2 1 Caribbean 

2 1USNH 

! 2 Caribbean 

1 a< Ni 

2 2+ ‘dean 

2 2USNH 90 


B) if two load ports and two discharge ports are used it {s agreed 
that the port expenses of the second discharge port will be for 
account of Charterers. 

C) Taking into account Charterers right to multiple load and/or 
discnarge ports as per articles 4and 5 and that type of vessels 
employed could be tankers or ore/oi! or OBO, vessels to be mains 
tained a safe and seaworthy conditions with proper cargo amounts 
on board in order allow vessel proceed with normal stabibty and 
trim conditions betweer any two ports of loading and/or discharg= 
ing each time according ‘0 their type and characteristics. 


oss aenwill 


Freight payment 


Laytime and 
Demurrage 


Lifting Schedule 
and Nominations 
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Freight under this Contract is to be paid in U.S. Currency 
directly to Qwners care of BANCO D! ROMA - Main Office 
Genoa. Remaining understood that rs have the possibie 
lity to change such payment instructions. 

In case the official parity between Italian Lira and United Sta« 
tes Dollar is such that Owner will get lees than 575 Italian Li= 
ras per One United States Dollar, the Charterers will pay the 
freight increased up to the above Parity (One United States Doi 
lar - 575 Ralian Liras). 

In case the parity between Lira/Dollar will! go under Dollars/ 
Liras 525 the parties will meet in order to find a mutual satis= 
factory solution. 


ARTICLE 8 


The conditions of laytime for each voyage performed under this 
Contract shall be in accordance with WOR LDSCALE terms in 
effect as of the date of this Contract and any subsequent amend= 
ments thereto. 

Demurrage for each voyage performed under this Contract shall 
be $ 8,000.00 per day or pro rata thereof. 


ARTICLE 9 


A) Owners shall supply Charterers forty-five (45) days prior to 
each quarterly period, a tentative schedule of lifting dates and 
quantities for that period. It is understood that Owners inten= 
tion is to perform this contract with combined carriers which 
will load dry cargoes for their own account as back-haul voyas 
ge to Mediterranean. The dry cargo trade couid invoive delays 
at loading and discharging ports as well as lack of cargoes and 
same would compe! Owners to divert the Ships to other loading 
ports. For all the above considerations Owners deem it would 
be very difficult to give Charterers exact scheduling. They 
can only undertake to keep Charterers continuously posted of 


vessel's position. 
. 


Claes of Vesseis 


4) 
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B) Thirty (30) days prior to each vessel's expected lifting date. 
Owners shall confirm such date to the Charterers and estas 
plish a fifteer (15) day spread for that lifting. 

Furtnermore Owns will establish a five (5) days spread 
for tat lifting #s soon as the vesse! has started discharg= 
ing of thy ary cargo. This latter point will not apply in case 
the vessel wil go under dry dock or repairs before the oil 
voyage. 

C) Owners to have the right to make substitutions of similar 
size vessels within the loading spread as provided in Fara= 
graphs A) and B) above. Any substitution outside these dates 
ia to be made subject to the approval of the Charterers tut 
such approval shall not be unreasonably wi hheld. 


D) Within 5 (five) days from receiving the 15 (fifteen) day spread 
for loading Che rterers shall declare port or ports of loading. 
Latest on signing B/L Charterers shall declare discharging 
port or ports and rotation. 


ARTICLE 10 


All Vessels to be furnished by Owner hereunder stall be construct= 
ed and maintained to the highest classification (American Sureau 
of Shipping or Lloyds or R.1.8a. or equivalent) of & vessel of its 
size and shall be seaworthy and h all respects fit for the carriage 
of the Crude Oil and/or Dirty Petroleum Products. These Vessels 
shall be properly manned, equipped and supplied for each voyage 
without responsibility or expense to the Charterer, except for 
equipment normally supplied by Charterer or Supplier or Receivers 
in loading or discharging Ope radddaidaetiy 


ARTICLE 11 


Any increase in war risk insurance premiums on Vessel and/or 
Crew and/or Crew's War Bonus over and above those in effect as 
of the date of this contract. to be for Charterer's account. 

For this purpose, however, the Vessel's valuation for war risk ine 
surance ghall not excced the valuation on the Vessel’s ordinary ma= 
rine policies. 


Tovalop and 
Spillage 


Bunkers 


Atr poliution 


Arrival Notices 


2la 
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Owner warrants that the Vesselis) is a participating tanker in 
TOVALOP and will so remain during the currency of this Char= 
ter provided however that if Owner acquires the right to with= 
draw from TOVALOP under Clause VII thereof nothing herein 
shal! prevent it from exercising that right provided Owners no= 
tities Charterer forthwith of its intention to withdraw, it being 
understood that such withdrawal being in favor of entering simi= 
lar scheme such as CRYSTAL, etc. 


ARTICLE i3 


Owner agrees to purchase bunkers at Freeport, Bahamas if re= 
quired and provided competitive from Charterer, with Charterer's 
right to deduct cost of same from the freight. 


ARTICLE 14 


It is understood ard agreed Vessels to employ Owners Agents 
under this Contract except at Freeport, Bahamas wherein spe= 
cifically Marine Brokers and Agents ''MARBROK"’ are to be 
employed with, in this instance, Charterers having the right to 
deduct Marine Brokers and Agents agency fees at Freeport, Baha= 
mas from freight. 


ARTICLE 15 


Owner agrees to comply °t all times with all applicable laws, 
regula. as and ordinance of any Federa!/State/Regional or Los 
cal Government having jurisdiction regarding air pollution con= 
trol. 


ARTICLE 16 


Owner warrants that Vessels nominated to perforr: hereunder are 
capable of discharging within 24 hours or maintaining 90 PSE at 


Ship's rail provided shore facilities are capable of receiving same. ° 
ARTICLE 17 


Master to advise Charterers under Sailing instructions 72/48 and 
24 hours of vesse.'s position prior to arrival at port of loading and 


discharging. 


Sublet or 
Assignment 


Force Majeure 
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ARTICLE 18 
Owner warrants to have secured and carries aboard the Vessel 
a U.S. Federal Maritime Commission's Certificaye of Financial 
Responsibility as required under the U.S. Water Quality Impro= 
vement Act of 1970. 
In no case shall Charterer be liable for demurrage as a result 
of Owner's failure to ottain the aforementioned certificate. 


ARTICLE 19 


Owner warrants that cargoes carried hereunder will be main= 
tained at a minimum/maximum temperature of 130/135°Fab. 
if so required, at a sea temperature of 40°Fah., throughout 
the voyage and during discharge. 


ARTICLE 20 


Charterer may sublet or assign to any individual or company 
any Vessel] nominated by Owner to perform for Charterer here= 
under, but Charterer shall always remain responsible for the 
due fulfillment of this Contract and all its terms, conditions and 
should Charterer sublet or assign such Vessel under an agree= 
ment, the terms of which are inconsistent with the terms of this 
Contract, the Charterer shall indemnify and hold harmless 
Owr.er from any losses, damages or costs incurred by reason 

of such inconsistencies. It is further understood that such sublet/ 
assignment shall always be toa First class Charterer and not to 
and Operator. 


ARTICLE 21 


Neither the Vessel, nor Master or Owner, not the Charterer, shall 
unless otherwise in this Contract expressely provided, be res pun- 
sible for any loss or damage or delay or failure in performing he= 
reunder,arising or resulting from: - Act of God act of -var:perils 
of the seas; act of public enemies, pirates or assaiiing thieves; 
arrest or restraint of prices, rulers or peopte: or seizure under 
legal process provided Lond s promptly furaished to release the 
Vessel or cargo: strike or lockout or stoppage or restraint of la= 
bor {rom whatever cause, either partial or general; or riot ur ci= 


vil commotion. 


she 
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It is understood and agreed that both Owners and Charterers 
to extend any added cooperation as required in the event of 
impairments arising so as to endeavor to maintain the conti= 
nuity of the fulfiliment of this Contract of Aftreightment. 


ARTICLE 22 


Charter Party The provisions of Part Il of the Essovoy (1969) form of Charter 

Form attached hereto are incorporated in this Contract by reference 
and shall apply to each voyage. Wherever there shall be any 
conflict between the Contract and the Essovoy (1969) form, the 
Cont ract shall govern. 


ARTICLE 23 : 
Arbitration If arbitration becomes necessary under Clause 24 of Essovoy 
(1969) such arbitration shall be held in New York, New York. 
ARTICLE 24 


Vessels Owners to furnish Charterer with pertinent details of vessel's 
characteristics when nominating each Particular lifting under 
Article §. 


ARTICLE 25 
Freight Invoices Freight invoices are to be forwarded to: 


Antco Shipping Company Limited 
c/o Tank Ship Agency Inc. 

201 East 50th Street 

New York, New York 10022 


IN WITNESS WHEREOF, this Contract of Affreightment has been executed in duplicate. 


Bony tse 


Witness the signature of: | For enc on benaif of © SIDERMAR S.pA. 
OL Owners as per written Via XII Ottobre no.2 


é Suthopity dated 22/10/73 GENOA 


- 


Witness the signature of: '"" ANTCO SHIPPING 
COMPANY LIMITED 


Ce 
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pats See CONTRACT OF AFERFIGHTEME Nir(Part “B") 


FEBRUARY 13. 1973 


It is hereby mutually ayreed between Sidermar S.p.A. - Via XI Ottobre No.2 - 
Genoa, Owners with uwned and/or controlled and/or chartered tonnage (hereafter 
called the "Owner"), and Antco Shipping Company Limited, Charterers (hereafter 
called the "Chartercr’’) that the transporiatiun herein provided shall be performed 
on the following terms and conditions: 


ARTICLE 1 


Period This Contract of Affreightment shall be for a period of five (5) 
years. 2 i 


Commencement April / July, 1974 


ARTICLE 2 


Cargo Sizes 140.000 tons 10% more or less at Owner's option on vessels 
Limited to maximum draft sixty feet (60"). 


Quantity One million one hundred thousacd (1, 100.000) tons 10% more 


or less at Owner's option per annum, with liftings evenly spread. 


ARTICLE 3 


Crude Oil and/or Dirty Petroleum Product s, maximum two (2) 
grades according to vessel’ natural segregation, maximum 
heat 135° Fahrenheit, maximum API not to exceed average of 


46 API over any contract year. 


ARTICLE 4 


Loading One (1) or two (2) safe port(s) Mediterrancan Sea, excluding 
Isracl, or in case of necessity, at Charterer’s option, one (1) 
or two (2) safe port(s) Nireria. 

If two toad ports used, such ports fo be in ratation Fast /West. 
However if a mancitory situation shoulkdharise Owners to apre)e 
tea rotation out of (his order wilh a niutnally apreed conipen 


sation to apply so as to keep Owners whole. 
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ARTICLE 5 
ng Gne (1) or two (2) safe port(s) Bahamas or other Caribbean 


port(s) exchidiny Cuba ur at Charterer’s option one (1) or 


two (2) safe port(s) United States Atlantic Coast, 


ARTICLE 6 


Freight Rate A) The freight rate is to be charged by Owners to Charterers 
in accordance with Worldwide Tanker Nominal Freight Sca- 
le and any subsequent amendement thereto applicable through= 
out the duration of this contract as follows according to the 
voyage performed: 
2 Mediterranean ports / 1 Caribbean port 60 
2 iUSNH " 60 
2 Caribbean " 60 
2USNH " 60 
2 Caribbean " 63 
2USNH 63 
1 Caribbean * 55 
1USNH : 55 
1 Caribbean 76.5 
1USNH 76.5 


: 


1 
1 
2 
2 
1 
1 
1 
1 


1 Caribbean 76.5 
1USNH 76.5 
2 Caribbean 81 
2USNH 81 
2 Caribbean "” 81 
2USNH 81 


Ny My ee = MY NH 


If two load ports andtwo discharse ports are used it is agreed 
that the port expenses of the second discharge port will be for 


account of Charterers. 


C) Takin into account Charterers right (o multiple load and/or 


Gischarye ports as per articles 4 aad Sand that type af ves 


sels cmiployed could be tankers or ore /oil or ORO, vessels to 
beomiunatained in safe and seaworthy condition with proper ear 


® 
0 Anand om Dect ba order Ablow weed proceeeh wath mean 


Freight Payment 


Laytime and 
demurrage 


Lifting Schedule 


and Nominations 
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stability and (rin: conditions between any two ports of loading: 


and/or discharying each time according to their type and cha 


racteristics. 


ARTICLE 7 


Freight under this Contract is to be paid in U.S. Currency di= 
rectly to Owners care of BANCO DI ROMA - Main Office - Ge- 
noa. Remaining understood that Owners have the possibility 

to change such payment instructions. 

In case the official parity between Italian Lira and United 
States Dollar is such that Owner will pet less than 575 Italian 
Liras per One United States Dollar, the Charterers will pay the 
freight increased upto the above parity (One United States Dol= 
lar - 575 Italian Liras). 

In case the parity between Lira/Doliar will go under Dollars/ 
Liras 525 the parties will meet in order to find a mutual sa= 
tisfactory soluiion. 


ARTICLE 8 


The conditions of laytime for each voyage performed under this 
Contract shall be in accordance with WORLDSCALE terms in ef= 
fect as of the date of this Contract and any subsequent amend= 
ments thereto. 

Demurrage for each voyaze performed under this Contract shall 


be ¢ 13.000. 00 per day or pro rata thereof. 


ARTICLE 9 


A) Owners shall supply Charterers forty-five (45) days prior to 
each quarterly period, a lentative sebedule of lifting dates 
and quantities for (hat period. Itis understoud (hal Owners 
intention is to perform Chis contract with combined carnmers 
which will lead dry carjoes for their own account as ick - 
haul yoyape te Mediterranean, The dry care trade ecoukd in 
volve delays at faving And diseherygany ports as weilas lack 
OO Carpues And sti would conipe d Owners Gocdivert thie stenges 


Sereatti: Leseddbeng: prot. Par Abt the abeove cemecctebe a abaremere QDaner: 
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deem it would be very difficul! to give Chartorers exact 


scheduling. They can only undertake to keep Charterers 
continue sty posted of vessel's Position. 

B) Thisty (30) days prior to cach vessel's expected hfting 
date, Owners sho}! confirm such date to the Charterers 
and establish a fifteen (15) days spread for that lifting. 
Furthermore Owners w:}} establish a five (5) days Spread 
for that lifting as soon as the vessel has started discharg: 
ing of the dry cargo. This latter point will not apply in cas 
Se the vessel will go under dry cock or repairs before the 
oil voyage. 


C) Owners to have the right to make substitutiuns of Similar 
size vessels within the loading spread as provided in Pa= 
ragraphs A) and B) above. Any substitution outside these 
dates is to be made Subject to the approval of the Charte= 
rers but such approval shall not ‘be unreasonably withheld. 


D) Within 5 (five) days from receiving the 15 (fifteen) day 


spread for loading Charterers shall declare port or ports 
of loading. Latest on Signing B’/L Charterers sha}! declare 
discharging port or Ports and rotation. 


ARTICLE i0 
Class of Vessels All vessels to be furnished by Owners hereunder shall be con= 
Structed and maintained to the hishest classification (American 
Bureau of Shipping or Lloyds or R.ILNA. or equivalent) ofa 
vesscl of its size and shall be Seaworthy and in all respects fit 
for the carriage of the Crude Oi! and/or Dirty Petroleum Products. 
These Vessels shall be properly manned, equi pped and supplied 
for each yoyacve without responsibility or expense to the Clarterer, 
except for equipment hormally supplied by Chartere: or Suppher 


or Receivers in joadiny: or disetys Pring. operations. 


ARTICUF 11 


War Risk Any inereane in War rish insurance premtuns on Vessel and/or Crew 
losuerance Teed org iew ss Ware Bonu: NOD and Atmos thee es ine tteet woof the 
Prentiss thate of thes Comtiet. tebe fog CNet Ae peel 


Tess tte Pecrpre ie teowever, the Veo ce Sethaatiens Look wiles pad tie 


Tovalop and 
Spiliage 


Air Pollution 


Pumping 


Arrival netices 
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rance shall not exceed the valuation on the Vessel's ordinary ma 


rine policies. 


ARTICLE 12 


The Owners warrant that the Vessel(s) is a participating tanker 
in TOVALOP and w ‘1 so remain during the currency of (hus 
Charter provided however that if Owners acquires the right to 
withdraw from TOVALOP under CLAUSE VIII thereof nothing 
herein shall prevent it from exercising that right provided Cw- 
ner notifies Charterer forthwith of its intention to withdraw, it 
being understood that such withdrawal being in favor of entering 
similar scheme such as CRYSTAL, etc. 


ARTICLE 13 


Owner agree to purchase bunkers at Freeport, Bahamas if re= 
quired and provided competitive from Charterer, with Charterers’ 


right to deduct cost of same from the freight. 


ARTICLE 14 


It is understood and agreed Vessels to employ Owners Agents 
under this Contract except at Freeport, Bahamas wherein specifi: 
cally Marine Brokers and Agents "MARBROK" are to be employed 
with, in this instance, Clarterers having the right to deduct Mari= 
ne Brokers and Agents agency fees at Freeport, Bahamas from 
freight. 


ARTICLE 15. 


Owner ayrees to comply at all times with all applicavle laws, regu- 
lations and ordinances of any Federal ‘State /Reyuonal or 1 ecal Go 


vernment having jurisdiction regarding air pollution control, 


ARTICLF 16_ 
Owner warrants that Vessels nominated to perform hereunder are 
copble of disehversiny, within 24 hours or maintiininag {GO PSE at 


ship's rail provided share facilities ore capable of receiving, game, 


e 
ARTICLE 17 
eC hate ners under cates true ttenss FT AN and 


} peer Mtoe poe bee ‘ ted et goat of Peso diss: Dead 


- Sublet of 
Assignment 


Force majcure 


discharjsing, 


Owner warrants to have secured and carries aboard the Vessel 

a U.S. Federal Maritime Commussion's Certificate of F nancia} 
Responsibility as required under the U.S. Water Quality Impru 

vement Act of 1970. 


In no case shall Charterer be liable for demurrage as a result 
of Owner's failure to obtain the aforementioned certificate. 


ARTICLE 18 


Owner warrants that cargoes carried hereunder will be maintained 
ata minimum/maximum temperature of 130/130? Fah. if so requi=. 
red, ata sea temperature of 40°Fah., throughout the voya ge ad 
during discharge. 


ARTICLE 19 


Charterer may sublet or assign to any individual or company any 
Vesse! nominated by Owner to perform for Chartercr hereunder, 
but Charterer shall always remain responsible for the due fulfill: 
ment of this Contract and all its terms, conditions and should Char- 
terer sublet or assign such Vessel uncer an agreement, the terms 
of which are inconsistent with the terms of this Contract, then 
Charterer shail indemnify and hold harmless Owner from any los: 
Ses, damares or costs incurred by reason of such inconsistenaes. 

It is further understood that Sica sublet/assipmment shall always 


be toa First class Charterer and not to an operator. 


ARTICLE 20 


Neither the Vessel, nor Master or Owners, nor the Charterer, shall, 
unless otherwise in this Contract expressly provided, be responsible 
for any loess or damaye or delay or failure in performin: hereunder 
arising, or resulting from: - Act of God, actof war: perils of the 
SOAS) Aet of public enemies, pirates or Assaitiny thieve sl arrest or 
restrain of princes, rulers or People or seizure under leval pre 
cess provided beamed is Prosupély ferrny hed te pe deaee the Vessel or 
earyso: Strike or lockout or stoppin an ces teat af Pile fren what 


Over ema | ete PUPEIN TT er peer abooe ge, TAGE Cosette pecas 
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It is understood and agreed that both Owners and Charterers 
to extend any added couperation as required in the event of im= 
PAirments arising, 80 as to endeavour to maintain (he continuity 


of the fulfillment of this Contract of Affreightment. 
ARTICLE 21 


Charter Party oe provisions of Part Il of the Essovoy (1969) form of Charter 

Form attached heretu are incorporated in this Contract by reference 
and shall apply to each voyage. Wherever there shall be any con= 
flict between the Contract and the Essovoy (1969) form, the con= 
tract shall govern. 


ARTICLE 22 


Arbitration If arbitration becomes necessary under Clause 24 of Essovoy 
(1969) such arbitration shall be held in New York, New York. 


ARTICLE 23 


Vessels Owner to furnish Charterer with periinent details of Vessel's 
characteristics when nominating each particular lifting under 
Article 9. 
ARTICLE 24 
Freight inveices Freight invoices are to be forwarded to: 
Antco Shippinz Company Limited 
c/o Tank Siup Agency; Inc. 


201 Fast SGth Street 
New York, New York 10022 


IN WITNESS WHERFOF, this Contract of Affreightment has been executed in duplicate. 


Witness the signdiure of: > ee RC Fae SIDFRMAR S.p.A. 
Pian ‘ ' Via XU Oitubre no.2 
GENOA 


: : Oke < 


Witness the sipnature of ANTCO SUEP PING COMPANY 


/ Z LIMITED 
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Exhibit A Continued—(Affidavit of Samuel N. 
Greenspoon ). 


SUPREME COURT OF THE STATE OF NEW YORK, 


County or New York. 


nnn 
In THE Marrer 


of 
The Application of Astco Supp Company, Ltd., 


Petitioner, 
against 


SiwermMar S.p.A., 
Respondent. 


For an Order and Judgment pursuant to Article 73, CPLR 
staying a certain proposed arbitration 
en etna 


State of New York, 
County of New York, ss: 


Samvter N. Greexspoon, being duly sworn, deposes and 
SaVs: 


fam a member of the firm of Eaton, Van Winkle & 
Greenspoon, attorneys for the petitioner herein and | am 
familiar with the facts set forth herein. 

| submit this affidavit in support of the order to show 
cause, 

The demand for arbitration dated April 19, 1976, was 
served by registered mail and the envelope postmarked 
April 19, 1976 (See Exhibit 1 to Petition). Under the 
arbitration clause the petitioner would have 20 days from 
date of service to designate its arbitrator, to wit. May 
9, 1976. Tf three days are added because of mailing, 


Erhibit A Continued-—-( Affidavit of Samuel N. 
Greenspoon ) 


that would make May 12, 1976 as the date for designation 
of its arbitrator by petitioner. 

Petitioner has not designated an arbitrator nor partici- 
pated in any way in the arbitration. 

I respectfully request that tl Court authorize service 
of the papers on respondent’s a‘ orneys. In their demand 
letter (Exhibit 1 to Petition) these attorneys stated: 


“We direct vour attention to the fact that under 
the arbitration clause of the contract Antco must 
appoint its arbitrator within twenty days of service 
of this demand. Although the clause ecalis for the 
notice of such appointment to be served upon an 
officer of Sidermar, please be advised that Sider- 
mar waives this requirement to the extent that the 
iotice as well as sneh other notices as Anteo may 
wish to serve upon Sidermar in connection with 
this matter should he directed to us, as attorneys 
for Sidermar.” 


In any event by serving the demand on behalf of the 
respondent and acting as attorneys for respondent in the 
arbitration proceeding it would appear that the Court 
is authorized to order serviee of the papers herein on re- 
spondent'’s attorneys. CPLR Sees. 303, 7503(b)(e). 

The venue of this proceeding is properly in New York 
County since the arbitration is to take place in New 
Yor’... New York and in any event under CPLR See. 7502(a) 
hy reason of the cirenmsiances herein this proceeding may 
he brought in the Supreme Court of any County. 

It is common knowledge of which the Court ean take 
jndicial notice that the Arab countries have organized a 
hoveott of Tsrael; and that such boyeott is implemented 
in part by refusal to deal with companies and firms which 
do business with Israel; and also by boycotting United 
States and other firms which are owned or controlled, in 
whole or in part by persons of the Jewish faith. Firms 
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dealing with Israel or owned or controlled in whole or in 
part by persons of the Jewish faith are subjected to Arab 
blacklists and otherwise discriminated against by Arab 
countries. 

Tn order to avoid such blacklist many companies insert 
provisions in their contracts such as is contained in the 
contract at bar. And it was to prevent such boycott and 
blacklist that the legislation and regulations involved 
herein were enacted and promulgated. 

All of the foregoing is a matter of common knowledge 
which has been the subject of Congressional inquiry as 
well as much comment in the press and otherwise. 

The reason that this matter is brought on by order to 
show cause rather than by ordinary notice of petition is be- 
cause of the short period of time in which the petitioner 
must designate its arbitrator and the necessity for a stay. 

No previous application for the relief requested herein 
has heen made to any Court or Justice thereof. 

No application for an order compelling arbitration 
has been made by either party hereto. The petitioner has 
not in any way participated in the proposed arbitration 
or in the designation of any arbitrator. 

! respectfully request that the order to show cause 
be signed and that the temporary stay requested therein 
be granted. 


(Sworn to by Samuel N. Greenspoon, May 6, 1976.) 
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UNITED STATES DISTRICT CORT, 
Soutnern District or New Yor. 


Sidermar S.p.A. (“Sidermar”) by its attorneys Bur- 
lingham Underwood & Lord, for its Answer to the Peti- 
tion of Anteo Shipping Company, Limited, respectively 
alleges upon information and belief as follows: 


FIRST: It admits the allegations set forth in Para- 
graph 1 of the Petition. 


SECOND: It admits the allegations contained in Para- 
graph 2 of the Petition. 


THIRD: It admits that on April 1%, 1976 Sidermar 
through its attorneys, Burlingham Underwood & Lord, 
served by registered mail upon Petitioner, a Demand for 


Arbitration, a copy of which is annexed to the Petition 
as Exh. 1, to the original of which, Sidermar refers for 
the terms and conditions thereof, and except as so ex- 
pressly admitted, denies knowledge or information suf- 
ficient te form a belief as to the truth of the allegations 
cet forth in Paragraphs 3. 4 and 5 of the Petition. 


VOURTH: It admits that Petitioner has not designated 
any arbitrator and except as so expressly admitted, 
denies knowledge or information sufficient to form a belief 
as to the truth of the allegations set forth in Paragraph 
6 of the Petition. 


FIFTH: It admits that Exh. 2 annexed to the Petition 
is a copy of Parts A and B ot the Contract of A ffreight- 
ment dated February 13, 1973, the original of which 
Sidermar refers for the terms and conditions thereof, and 
except as so expressly admitted, denies knowledge or in- 
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formation sufficient to form a belief as to the truth of the 


allegations set forth in Paragraphs 7, 8 and 9 of the 
Petition. 


SIXTH: It denies knowledge or information sufficient 
to form a belief as to the truth of the allegations con- 
tained in Paragraph 12 of the Petition. 


SEVENTH: It denies each and every allegation set 
forth in Paragraphs 10 and 11 of the Petition. 


Waererore, the Respondent, Cross-Petitioner, Sider- 
mar 8.p.A., demands that the Petition of Antco Shipping 
Company, Limited, be dismissed and that judgment be en- 
tered in its favor, together with the costs and disburse- 
ments of this action. 


BURLINGHAM UNDERWOOD & LOR. 
By Jown F. O’Conyety 
A Member of the Firm 
25 Lroadway 
New York, ‘ew York 10004 
HAnover 2-7585 


(Verified by John F. O’Connell, May 25, 1976.) 
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Notice of Cross-Motion to Compel Arbitration. 


UNITED STATES DISTRICT COURT, 


SoutHERN District oF NEW YORE. 
— 
Ix THE MaTTER 
of 
The Application of Axtco Sxrppixc Company, LIMITED, 
Petitioner, 


against 


SIDERMAR S.P.A., 
Respondent. 


For an Order and Judgment pursuant to Article 75, CPLR 
staying a certain proposed arbitration. 


a 


I~ THE MATTER 
of 
The Arbitration between SrperMar S.p.A.. 
Cross-Pettttoner, 
and 
Axrco SHippixc Company, Limitrep and New ENGLAND 
PETROLEUM CoRPORATION, 
Cross-Respondents. 
76 Civ. 2126 CSH 
———— 
To: 
Eaton, Van Winkle & Greenspoon, Attorneys for Antco 


Shipping Company, Ltd., 600 Third Avenue, New York, 
New York 10016. 
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New England Petroleum Corporation, 825 Third Ave- 
nue, New York, New York 10022 
and 
c/o The Corporation Trust Company, 277 Park Avenue, 
New York, New York 10017. 
The Clerk of the Court. 


Sirs: 


PLeASE TAKE Notick that upon the annexed cross-peti- 
tion of Sidermar S.p.A. duly executed on the 25th day 
of May, 1976, the undersigned will move this Court at 
Room 2904 of the United States Court House, Foley 
Square, New York, New York, on the 4th day of June, 
1976 at ten o’clock in the forenoon of. that day, or as 
soon thereafter as counsel may be heard, for an order 
pursuant to Titie IX of the United States Code. Sec- 


tions 4 and 206, directing cross-respondents to proceed 
with arbitration of disputes under a certain Contract of 
Affreightment between cross-petitioner and cross-respond- 
ent Anteo Shipping Company, Ltd. dated February 13, 
1973, and for such other, further and different relief as 
may be just and proper. 


Dated: New York, New York 
May 27, 1976 


Burtincuam Unperwoop & Lorp 
Attorneys for Cross-Petitioner 
Sidermar S.p.A. 
By John F. O'Connell 
A Member of the Firm 
Office & P.O. Address 
25 Broadway 
New York, N.Y. 10004 


422-7585 
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UNITED STATES DISTRICT COURT, 
SoutHerN District or NEw York. 


Sidermar S.p.A. (“Sidermar”) by its attorneys Bur- 
lingham Underwood & Lord, respectfully shows upon in- 
formation and belief as follows: 


1. This cross-petition is based upon an agreement to 
arbitrate disputes under an international, commercial con- 
tract of ocean carriage. This cross-petition sets forth 
claims for relief within the jurisdiction of this Court 
under 9 U.S.C. §203 and within the admiralty and mari- 
time jurisdiction of this Court under Rule 9(h) of the 
Federal Rules of Civil Procedure. 


2. Sidermar is a corporation duly organized and exist- 
ing under the laws of the Italian Republic, with an of- 


fice and place of business at Via XII Ottobre 2, 16121 
Genoa, Italy. 


3. Anteo Shipping Company, Limited (“Antco”) is a 
Bahamian corporation, with an office at 825 Third Avenue, 
New York, New York 10022. 


4. New England Petroleum Corporation (“Nepeo”) is 
a New York corporation with an office at 825 Third Ave- 
nue, New York. New York 10022. 


5. By a Contract of Affreightment (Parts "A™ and 
“B”) dated February 13, 1973, a true copy of which is 
annexed hereto as Exhibit “A”. Sidermar, as vessel owner, 
agreed to transport a specified annual quantity of pe- 
troleum products for Anteo, as charterer, from the Medi- 
terranean or Nigeria to the Caribbean or the United 
States Atlantic coast, over a one-vear period commencing 
August /October 1973 (Part “A”) and a five-year period 
commencing April /July, 1974 (Part “B”). 
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6. After accepting certain Sidermar vessels for load- 
ing up until June 1974, Antco thereafter and up to the 
present time has refused to accept for loading any further 
vessels, though duly nominated by Sidermar pursuant 
to the said Contract, causing Sidermar to sustain damage 
in the estimated amount of $14,000,000. Other unre- 
solved disputes also exist under the Contract. 


7. The Contract provides in pertinent part: 


“Article 21 


“The provisions ef Part II of the Essovoy (1969) 
form of Charter attached hereto are incorporated 
in this Contract by reference and shall apply to 
each voyage. Wherever there shall be any con- 
flict between the Contract and the Essovoy (1969) 
form, the contract shall govern. 


“Article 22 


“If arbitration becomes necessary under Clause 
24 of Essovoy (1969) such arbitration shall be 
held in New York, New York.” 


S. Clause 24 of the Essovoy 1969 charter form provides 
in pertinent part: 


“24. Arbitration. Any and all differences and 
disputes of whatsoever nature arising out of this 
Charter shall be put to arbitration in the City of 
New York or in the City of London whichever place 
is specified in Part I of this charter pursuant to 
the laws relating to arbitration there in force, be- 
fore a board of three persons. censisting of one 
arbitrator to be appointed by the Owner, one by the 
Charterer, and one by the two so chosen. The de- 
cision of any two of the three on any point or 
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points shall be final. Either party hereto may call 
for such arbitration by service upon any officer of 
the other, wherever he may be found, of a written 
notice specifying the name and address of the 
arbitrator chosen by the first moving party and a 
brief description of the disputes or differences 
which such party desires to put to arbitration. 


es 2 °° 


9. By letter of April 19, 1976 to Anteo (copy annexed 
hereto as Exhibit “B”), Sidermar demanded arbitration 
under the Contract and appointed its abritrator. 


10. Anteo, however, has failed te appoint its arbitrator 
despite Sidermar’s demand that it do so. Instead of 
complying with said demand, Anteo on May 7, 1976 
commenced a special proceeding in New York Supreme 
Court, New York County, Index No. 8297 76, against 
Sidermar praving for a stay of the arbitration so de- 
manded. Thereafter Sidermar by its petition of May 11, 
1976 removed the said proceeding to this Court, Docket 
No. 16 Cit: 2126 CAH. 


? 


11. Nepceo, by its letter of November 1, 1973 (true copy 
annexed hereto as Exhibit “C"), guaranteed “to fulfill 
and perform any and all legal obligations that Antco 
may be liable for as Charterers” under the said Contract. 
The duty to arbitrate disputes arising out of the Contract 
is one of the obligations so guaranteed to be performed by 
Nepeo. 


12. Sidermar, by its letter of April 19, 1976 to Nepeo 
(copy annexed hereto as Exhibit “D”) demanded that 
Nepco, as such guarantor, arbitrate the disputes arising 
out of the Contract and guarantee. Despite such demand, 
Nepco has failed to appoint its arbitrator although obli- 
gated to do so. 
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Wuererore, Sidermar moves the Court for an order 
under Title 9, United States Code, Sections 4 end 206, 
or either of those Sections, directing that Anteo and 
Nepeo nominate their abitrators and proceed to a con- 
solidated arbitration in the manner provided for in the 
said Contract. 


Dated: New York, New York 
May 25, 1976 


BururncHam Unpverwoop & Lorp 
Attorneys for Sidermar S.p.A. 
By John F. O’Connell 
A Member of the Firm 
25 Broadway 
New York, N.Y. 10004 
HAnover 2-7585 


(Verified by John F. O’Coanell, May 25, 1976.) 


Exhibit A, Annexed to Cross-Petition—Contract of 
Affreightment, February 13, 1973. 


Same as Contract reproduced, supra, pages 17a to 30a. 


BEST COPY AVAILABLE 


1. WARRANTY VOVAGE CARGO. The vemel, clawed as specified in Vart 1 
hereof, and io he w maintained during the currency of this Charter, shall, with att con 
venient dispatch. proveed as erdered to Loading fert(s) named in accordance with Clanse 4 
hereof, ot ew ‘rear thereunto as she may fety grt (always attest), and being seaworthy. and 
cay all pipes, pumps and heater coils in guod working order, and being in every respect 
fitted for the voyage, so far as the foreguing conditions can be attained by the exercise of 
due ce, perils of the sea and eny other cause of whatewever hind heyand the Owner's 

jaster’s control excepted, shall toad (always afloat) from the factors of the Char- 
terer a fell and complete cargo of petroleum and/or iis products in bulk, not caceediag what 
she can tcasonably stow and carry over and shove her bunker fuel, consumable stores, busier 
feed, culinary and drinking water, and complement and their effects jeeitictest space to he 
left in the tanks to provide tur the expansion of the cargo), and heing so loaded shall 
forthwith proceed, as cedered on signing Hilts of | acting, direct to the Discharging Port(s), of 
90 near thereunto as she may safely get (alwars afloat), and detiver said cargo. If heating of 
the cargo is requested hy the Charterer, the Owner shall exercise due diligence to mamisin 
the temperatures requested. 

2. FREIGHT. Freight shall be at the rate stiputated in Part | and s+ all be computed 
on intake quantity (except deadfreight as per Clause 3) as shown on the i spector's Certif- 
feate uf Inspection. Payment of freight shall be made by Charterer without discount upon 
Gelivery of cargo at destination, less any disbursements of advances made to the Master or 
Owner's agents at ports of loading and/or discharge and cost of insurance thereon. No 
deduction of freight shall be made fur water and/or sediment contained im the cargo. The 
services of the Petroleum Inspector shall be arranred and paid for by the Charterer who shall 
furnish the Owner with 2 copy of the Inspector's Certificate. 


3. DEADFREIGHT. Should the Charterer fail to supply 3 full cargo, the Vessel 
may, at the Master's option, and shall, upon request of the Charterer, proceed on her 
voyage. provided that the tanks in which cargo is luaded are sufficiently filled to put her in 
seaworthy condition. In that event, however, deadfreight shall be paid at the rate specified 
in Part I hereof on the difference between the intake quantity and the quantity the Vessel 
would have carried if loaded to her minimum permissible freeboard for the voyage. 


4. NAMING LOADING AND DISCHARGE PORTS. 

(a) The Charterer shall name the loading port or ports at least twenty-four (24) 
hours prior to the Vessels readiness to sail from the last previous port of discharge, or from 
bunkering for the voyage. or upon signing this Charter if th Vessel has already sailed. 
However, Charterer shall have the option of ordering the Vesse! to the following destina- 
tions for wireless orders: 

On @ vo: toe or in: 


yage ports 

ST. KITTS Carribbean or U.S. Gulf loading port(s) 

PORT SAID Eastern Mediterranean or Persian Gulf loading port(s) 

from ports west of Port Said.) 

(b) If lawful and consistent with Part 1 and with the Bills of Lading, the Charterer 
shall have the option of nominating a discharging port or ports by radio to the Master on or 
before the Vessel's arrival at or off the following places: 

On a vo: to @ port or ports in: 

LAND'S END United Kingdom/Continent (Bordeaux /Hamburg range) 

or Scandinavia (including Denmark) 
SUEZ Mediterranean Non Persian Gulf) 
GIBRALTER Mediterranean (from Western Hemisphere). 7 
(c) Any extra expense incurred in connection with any change in loading or discharg- 
ports (so named) shall be paid for by the Charterer and any time thereby lost to the 
Vessel shal! count as used laytime. 

$. LAYDAYS. Laytime shall not commence before the date stipulated in Part 1, 
except with the Charterer's sanction. Should the Vessel not be ready to load by 4:00 
o'clock P.M. (local time) on the cancelling date stipulated in Part I, the Charterer shall have 
the option of cancelling this Charter by giving Owner notice of such cancellation within 
yerenty fous (28) hours after such cancellation date; otherwise this Charter to remain in full 
force and effect. 


6. NOTICE OF READINESS Upon arrival at customary anchorage at each port of 
loading or discharge, the Master or his ageat shall give the Charterer of his agent notice by 
letter, telegraph, wireless or telephone that the Vessel is ready to toad or discharge carg+>, 
berth of no berth, and laytime, as hereinafter provided, shall commence upon the expiration 
of six (6) hours after receipt of such notice, or upon the Vessel’s arrival in berth (1e., 
finished mooring when at a sealoading or discharging term! rai and all fast when loading or 
discharging alongside a wharf}, whichever first occurs. However, where delay is caused to 
Vessel getting into derth after piving notice of readiness for any reason over which Charterer 
has no control, such delay shali not count as used laytime. 


7. HOURS FOR LOADING AND DISCHARGING. The number of running hours 
das laytime in Part 1 shall be permitted the Charterer as laytime for loading and 
ischarging cargo; but any delay due to the Vessel’s condition of breakdown of inability of 
the Vessel's facilities to load of discharge cargo within the time allowed shall not count as 
used laytime. If regulations of the Owner or port authorities prohibit loading or discharging 
of the cargo at night, time so lost shall not count as used laytime; if the Charterer, shipper 
or consignee prohibits loading of discharging at night, time so lost shall count as used 
laytime. Time consumed by the vessel in moving from loading or discharge port anchorage 
i her loading or discharge berth, discharging ballast water or slops, will not count as used 
ytime. 


8. DEMURRAGE. Charterer shal! pay demurrage per running hour and pro rata for 
@ part thereof at the rate specified in Part 1 for all time that loading and discharging and 
used laytime as elsewhere herein provided exceeds the allowed laytime elsewhere herein 
specified. If, however, demurrage shall be incurred at ports of loading and/or discharge by 
reason of fire, explosion, storm of by a strike, lockout, stoppage ur restraint of tabor or by 
breakdown of machinery of equipment in or about the plant of the Charterer, supplict, 
shipper or consignee of the cargo, the cate of demurrage shall be reduced one-half of the 
amount stated in Part 1 per cunning how? of pro rata for part of an hour for denvurrage 30 
incurred, The Charterer shall not be lishie for any demurrage for delay caused by strike, 
lockout, stoppage of restraint of labor for master, officers and crew of the Vessel or tughoat 
or pituts. 

9. SAFE BERTHING -SHIFTING, The vessel shall load and discharge at any safe 
place of wharf, or alongside vessels of lighters teachable on her arrival, which shall be 
designated and procured by the Charterer, provided the Vessel can proceed thereto, lie at, 
end depart therefrom always safety sftoat, any hiyhterage being at the eapense, risk and peril 
of the Charterer, The Charterct shall have the right of shifting the Vessel at ports of loading 
and/or discharge from one safe berth to another on payment of all Cowage and pilotage 
shifting to neat berth, charges for running laes on arrival at and leaving that tenth, achbe 
Honal agency charges and eapense, customs overtone and fees, and any ofber extra port 
charges of port eapemws incurted by reason of using more than one berth fine consamed 
On account of shifting shall count a2 used laytime eacept as otherwive Provided mn Ctause 16 


10. PUMPING IN AND OUT, Phe carge shall be gumped into the Vessel at the 
expense, tisk and peril of the Chatteter, and shall be pumped out of the Vessel at the 
expense of the Vessel, but at the fish and pes ot the Vewel only se far as tie Vessets 

manent hose connections, where delivery af the cargo shall be taken by the Charterer ot 
fa consigner. Mf required by Charterer, Vewel after dive hut sitp te clear shete pipe forest 
cargo by pumping water through them and Cane consaened fos this parpese shall apply 
against allowed laytinw, The Vessel shall supply hes pussps aid the aeresary power tor 
discharging ti afl ports, as well as necessary hands Howewrr, should the Vewet be prevented 
from supplying rach et by reason of tegutativns protihsting Mes et berated the € hat 
leres of Comuynee shall supply, at tts ex perne, afl power mecesnary bot cites harping ay we Was 
loading, but the Owner shalt pay for power supplied te the Vessel tor uther yucpases It 
carge is heated trom bytters, the Veaset shall furatst steam at Charterer’s eapeive foe 
pears saage tite the Vessel, fo sequeated by the € haste previstiag flee Vessel has 
acilities top geureating steam and ts pesmitted te have fies on bead AMD coventtae ot 
Ctticens eid crew tine seated tee Pecacdteng atid / ct fine feat ptong abeadt Ne foot account est the Vernet 


POL PINES BEOEEINGS AD SP A PE MERSENNAD SS Please foot bevecttong anacd stove tase y tren 
shalt be fussatsted by tts C hastteare ened abeall be cosmece teed asd clone csi sted by the ¢ hee 
fetes, ot, ot the caption of tise times, bey the Chwitee af the 6 franteees s etsh seed 6 ape tie 
DV aytierre obtall ccosttterans saneOad Chee Presne a frawe bre ee obtne cnenetre eel Witeen Vi seed devarts oon cfta 
are Oto nee bi tevateral, Use Vernet ofnall tre gorengecety wageatgeyreel af Cdevenee se ayes tise feos 
Heracdlony co bine trees geeny af aese te gotane, Hace tersttnng aeettatede grcoesened fos bbe, snaroess tery Hien s asad 
we ogenty renee tat Fost Pewee Ptteng siebeerses few beeree 

$2 ES FANE WEHAKE AGL the Chestetee otealt poy aff tanse duce and 
tet tees obit ps a cree Etec atpee Baer bee thang Heed caved Mosedbe cd foe € aestesanen somes tbanss sein Bless sagt 
Larrea PYM era) ree ee) 
Phas ities Dhow ¢ Beatte net stadt aves gray all fees com feet ted Bera tieay ot 
tHe tema p tong Geceds aved ety tesnes cena Gites tase meaeee ond weaned ye 
steed pe oc tly fe the beast state hh artes fee beageeye B eH Hetero the We be tery ht Bs 
Fe veep atoll pony lb Bates esd estten td ebeaeg > cee the See tbe the t cr tet ref 
b bee Seabee Teed eter Mtaadt of tee 
eee ee ee ee ee ee ee 


€ crete te ee at 


eens ended - Bese pes abet te ane 


shee 


stony em nae wah enee bee Be ecdha of epesmest iby nel + cay Sones te 
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EXHIBIT A TO CROSS-PETITION (CONTINUED). 
naa PART Ii 


UA be 


megiect, default on barratry of the Master, pitets, mariners of other servants of the weet in 
the navigation of management of the Vesswed. fire, unless cacsed by the peewmnal desge of 
neglect of the Owner, cofhwon, stranding of pred, danger on accident af the wan other 
Navigable waters, saving or attempting to save hie of property, wastage in weight ot bulk, or 
any other toss of damage arising from mherent detect, quality oe vice of the carga. any act 
or omission of the Charterer of Owner, shipper or convence of the canis, thein agents oF 
tepresentatives: insufficiency of packing, insulficiency oF madequacy of marks, cspdessen, 
bursting of boilers, breakage of shafts, of any latent defect in hull, equipment ar machinery. 
unseaworthiness of the Vessel unless caused by want of due diltizence on the part of the 
Owner te make the Vessel seaworthy of to have her property manned, equipped and sup- 
Plied; of feom any other cause of whateever hind arising without the actual laalt of privity 
of the Owner. And neither the Vessel nor Master or Cwner, nor the Charterer, shall, unless 
otherwise in this Charter expressly provided, be respomuble for any loss of damage of delay 
of failure in performing hereunder, arising of resulting from: Act af God: act of war, perds 
of the seas; act of public enemies, pirates of assailing thieves, arrest of resteaint of princes, 
rulers of people, of scizure under legal process provided bond iw promptly furnished to 
release the Vessel of cargo; strike of fockout of stoppage of restraint of labor from whatever 
cause, either partial of general: of riot oF civil commotion. 


20. ISSUANCE AND TERMS OF BILLS OF LADING 

(8) The Master shall, upon request, sign Hills of Lading in the form appearing below 
for all cargo shipped but without prejudice to the tights of the Owner and Charterer under 
the terms of this Charter. The Master shall not be required to sign Hills of Lading for any 
port which, the Vessel cannot enter, remain at and leave in safety and always afloat ner for 
any blockaded port. 

b) The carriage of cargo under this Charter Party and under all Bills of Lading 
issued for the cargo shall be subject to the statutory provisions and ofher terms set forth or 
specified in sub-paragraphs (i) through (vii) of this clause and such terms shall be incorpor- 
ated verbatim or be deemed incorporated by the reference in any such bill of Laing. In 
such seb parsetapns and in any Act referred to therein. the word “carrier” shall include the 
Owner and the Chartered Owner of the Vessel. 

(i) CLAUSE PARAMOUNT. This Bill of Lading shail have effect subject to the 
provisions of the Carriage of Goods by Sea Acts of the United States. approved April 16. 
1936, except that if this Bill of Lading is issued at a place where any other Act, ordinance of 
legisiation fives Statutory effect to the International Convention for the Unification of 
Certain Rules relating to Bills of Lading at Hrussels, August 1924, then this Bill of Lading 
shall have effect, subject to the provisions of such Act, ordinance of legislation. The appli- 
cable Act, ordinance or legislation (hereinafter called the “Act") shall be deemed to be 
incorporated herein and nothing herein contained shall be deemed a surrender by the Owner 
of any of its rights or immunities or an increase of any of its responsibilities or liabilities 
under the Act. If any term of this Bill of Lading be repugnant to the Act to any extent, such 
term shall be void to that extent but no further. 

(ii) JASON CLAUSE. In the event of accident, danger, damage or disaster before 
or after the commencement of the voyage, resulting from any cause whatsoever, whether 
due to nepiigence or not, for which, or for the consequence of which, the Owner is not 
responsible, by statute, contract or otherwise, the cargo shippers, consignees of owners of 
the cargo shall contribute with the Owner in General Average to the payment of any 
sacrifices, losses or expenses of a General Average nature that may be made or incurred and 
shall pay salvage and special charges incurred in respect of the cargo. If a salving ship is 
owned or opersted by the Owner, salvage shall be paid for as fully as if the said salving ship 
or ships belonged to strangers. Such deposit as the Owner or his agents may deem sufficient 
to cover the estimated contribution of the cargo and any salvage and special charges thereon 
shall, if required, be made by the cargo, shippers, consignees or owners of the cargo tu the 
carrier before delivery. 

(iii) GENERAL AVERAGE. General Average shall be adjusted, stated and settled 
according to York/Antwerp Rules 1950 and, as to matters not provided for by those rules, 
according to the laws and usages at the port of New York or at the port of London, 
whichever place is specified in Part I of this Charter. If a General Average statement is 
required, it shall be prepared at such port or place in the United States or United Kingdom, 


+ whichever country is specified in Part | of this Charter, as may be selected by the Owner. 


unless otherwise mutually agreed, ty an Adjuster appointed by the Owner and approved by 
the Charterer. Such Adjuster shall attend to the settlement and the collection of the General 
Average, subject to customary charges. General Average Agreements and/or security shall be 
furnished by Owner and/or Charterer, and/or Owner and/or Consignee of cargo, if 
requested. Any cash deposit being made as security to pay General Average and/or sulvare 
shall be remitted to the Average Adjuster and shall be he'd by him at his risk in a spectai 
account in a duly authorized and licensed bank at the place where the General Average 
statement is prepared. 


(iv) BOTH TO BLAME. If the Vessel comes inte collision with another shin as a 
tesult of the negligence of the other ship and any act. veglect of default of the Master, 
mariner, pilot of the servants of the Owner tn the navigation or in the management of the 
Vessel, the owners of the cargo carried hereunder shall i demnify the Owner agaist all loss 
or liability to the other or non-carrying ship of her ov vners in so far as such toss of liability 
represents loss of, of damage to, of any claim whosoever of the owners of said cargo, paid 
or payable by the other or recovered by the other or non-carrving ship of her owners as part 
of their claim against the carrying ship or Owner. The foregaing provisions shall abo apply 
where the owners, operators of those in charge of any ships of odjects other than, of in 
addition to, the colliding ships af object are at fault in respect of a collision of contact. 

(v) LIMITATION OF LIABILIEY. Any proviston of this Charter to the contrary 
notwithstanding, the Owner shall have the benefit of all limitations of, and exemptions 
fram, liability accorded to the owner or chartered owner of vessels by any statute or tule of 
law for the time being in force. 

(vi) WAR RISKS. (a) If any port of loading of of discharge named in this Charter 
Party of to which the Vessel may properly be ordered pursuant to the terms of the Hills of 
Lading be blockaded, ur 

(b) If owing to any -var, hostibties, warlike operations, civil war, civil commotions, 

revolutions of the operation of international law (a) cutey to any such port of loading of of 
discharge of the loading of Sischarye of catyo at any such port be considered by the Master 
of Owners in his of theit discretion dangesous of prohitited of (bh) i be considered by the 
Master of Owners in his of their discretion dangerous of nmpossble for the Vessel to reach 
any such port of loading of diveharge the Chaticrers shalt have the tyht te order the carpe 
of such part of af as nay be aflected to be loaded oe din tured at any other sete port ot 
loading of of discharge within the range of loading of deschatymg ports tespectively estab: 
fished under the provindons of the Charter Parfy (provided sack other port ey nat thos haded 
of that entry thereto of loadmy of dischatge of carpe thereat i notin the Master's of 
Owner's discretion dargerous of protubited). Han cespest of 4 port of discharge ae orders be 
fecetved from the Charteress within 45 hours atter they or the agents have received trom 
the Owners a request for the nonimation of a substitute port, the Chenery shall then he ot 
febesty to discharge the catpe: at any aate port whieh they on the Afastes emay toa Cleans coe bras 
dixctetion decide on Cahether within the cange ot davclistping ports established andet the 
| erahopaiead of the Charter Party on amet snd such dtescharye shall be deemed to be due 
ultitinwnt of the cantest of contests of alfrenghtineut see far as catge ser davehatged i 
comcemed. dn the event of the carpe tenn haaded on dinchaspra at anv senh other post 
within the feapertive tango ef beading on cline haageng ports est atstesteasd unrstee the proceveseertey 
oft the Ctirter Party, Che Ctister Party stall be read pe beget af tretyht aed aff other 
Conditions Whatever as the voyage pertotmed were that tially devaperatedd fe the 
event, huwevet, that the Vest discharges Che cate ata port catstete the sane of hive teary 
tog ports estaltished under the provestars of the Charter Party. teetytt slestt be poset ss foot 
the wes aype antginally de seated aod off cetea eapeoses tvetved tn teas tng the ae Canal geese 
tt dine htge and ot ise teat ygtsg the canpes thereat shall be pant ty the Ctraetesees an © anges 
Cwiers de the hattes event the Owners shall have a ben en the catego fot all saab cates 
eapenses 
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{b) Hf on account of ive the Master considers Ht dangerous to enter or remain at any devites to put te arbitestion ft the other party shall pot. hy notice served wpue an office of 


twoding of discharging place for fear of the Vewwt heme trosen in of damaged. the Master far! on : 4thie eae aeecae Ree sl casa bs Car adware ss ott 
thal communicate by tclerraph oe radin, Wf avattable, with the Charterer. shapper ot con i ied aS BEY, Le cused. lev mt le eemnn pare Oe 
signee of the cargo. who shall telegraph of trades him im reply. prving orders te proceed to Rave the right without further notice te appomt a second arbitrator, whe deal te 6 
another port as per Clause 14 (2) where there & me danget of we and where there are the interested person with prownety the same fotce and cttert as tant seceemnt vette stese fae 
necemary facilities for the loading of receptimm of the carey in buth. of ts remam at the heen appointed by the other party fe the event frat the tw arbetratoes fad te appeant a 
original port at thei risk, and in either case Charterer to pay for the time that the Vest third arheieator within twenty days of the appedmiment of the secoad arbitrster, ther 
may be delayed, at the demurrage rate stipulated in Wart |. arbitrator may aprly te a Judge of any court of mantioe nerraictien im the city shove 
18. TWO OR MORE PORTS COUNTING AS ONE. To the extent that the freight mentioned for the appemtment of a therd arbetrates. and the appomtment of such artutestet 
rete standard of reference specified in Part It hereof provides for spectal groupings by such Judce on such appination shall have preciwety the same forve and effect as ft such 
combinations of ports of terminals, any two or more ports oF tormunais within cach such arbitrater had been appeented by the twee artetraters Unt such time as the arhetratees 
grouping of combinition shall count 28 one port for purposes of calculating freight and finally close the hearings either party shail have the mght by written pote weed on the 
only, sutyect to the following conditions: arbitrators and oo an offic: of the other party to sporty further disputes oF differences 
(a) Charteres shall pay freight at the highest rate payable under Part 1 F hereof for a ender this Chatter for hearing and determasiion, Awards made in pursuance ter this clruee 
voyage ween the loading and discharge ports used by Charterer. may include costs, including a ressonatte allowange for attormey's fees, and pudgement may 
‘ (b) Al charges normally incurred by reason of using more than one berth shall be be entered upon any award made hereunder in any Court having surnciction in the premises. 
anet g et ania acrare. pogo of terminsis within the particular 2$. SUBLET Charterer shall have the right to sublet the Vemel llowever. (har. 
Of combination shall not count ss used lavtime. terer shall always femain responsible for the fulfiiment of this Charter in ali sts terms and 
(4) Time consumed shifting between berths within one of the ports cz terminals of conditions. 
the particular grouping of combination shall count as used lay tinw 26. OLL POLLUTION CLAUSE, Owmer agrees to pirticipate in Charterer’s pro: 
16. GENERAL CARGO. The Charterer shati not he permitted to ship any pack- grem covering off pollution awndance Such program prohslets drecharee overboard of alt 
aged of non-liquid bulk cargo of anv description, the carge the Vextel ss to trad under Oty water, oly ballast or off in any form a a penotent nature, cecept vader cartreme 
et is to consist only of liquid bulk cargo as specified in Clause I Circumstances whereby the safety of the vessel. cargo 4 life at wa would be imperited. 
17. (8). QUARANTINE. Should the Charterer tend the Vewel ta any port cr place Upon notice being xen te the Owner thet Oil Pollution Avonlance comtruls ape 
& quarantine exists, any deiay thereby caused to the Vessel shall count a1 used required, the Owner will untruct the Master to retain on board the vesse! all oily residues 
laytime; but should the quarantine not be declared until the Vessel on passage to such from consclidated tank washings, ditty hallast, cfc, in une compartment, after separation of 
port, the Chartsrer shail not be liabie for any resulting delay. ali possible water has taken place All water separated te he discharged overboard 
(0) FUMIGATION. If the Vessel. prior te or after entering upon this Charter. has if the Charterer requires that dermutsifters shall be used fog the separation of oil/ 
docked of docks st any wharf which is not fat-free of stegomyta-free, she shalt, before water, such demulsifiers thall be obtained by the Owner znd pard for by Charterer 
g to 8 rat-free of stegomyia-free wharf, be fumigated by the Owner at his expense, The of resedues will be pumped ashore at the loading of discharging terminal. either 
except that if the Charterer ordered the Vessel to an infected wharf the Charterer shall bear as segregated of, dirty Ballast or co-nungled with cargo ay it 1» possible for Charteters to 
the expense of fumigation. reset Sars pecessaty, So. estan peg on pose pursed nih tn segregated frum 
y >o waced, aftyrers sha ay for any ce gig ht we inrcurrte 
so con LEANING, The Owe tal nan cna os ent, eg tay Ghocid'd be determines tune venue ns fate coum or senregatd on ord 
sture if more than one quality of cil is shi ped. nor for leakage. contamyration of the Master shail arrange that the quantity of tank washings be measured " conpunctran with 
admix ’ y P ’ ee. yerais cargo suppliers and a note of the quantity measured made in the vessel's uilage record 
aetertocetion)/* ba * the see oe the bigripaten badge se aie ihe: or dete- The Charterer agrees 22 pay freight as pee the term. of the Charter Party on any 
fioration results from (a) unsesworthiness existing at the time of loading of *t the inception A 4 bat! : gine a iin br ¢ : 7 
of the voyage which was di ‘able by the peas of due diligence. or (b) error or fault consolidated tank washings, dirty Palissi. ete. retained on ard under Charterer's instruc 


A tions duing the loaded pertion of the wovage up fo a matimum of U% of the total dead 
of the servants of the Owner in the loading. care of discharge of the cargo. weight of the vessel that could be legally carned for such voyage Amy entra €s fe ines 


19. GENERAL EXCEPTIONS CLAUSE. The Vessel. her Master and Owner shai? incurred by the vessel at fouding of diwhorging pert in pumping ashore otf residues shall be 
not, unless otherwise in this Charter expressly provided, be responsible for any joss or for Charterer'’s account, and extra time, if any, consumed for this operation shall count as 
damage, or delay of faiure in performing hereunder, arssing of resulting from. - afy act, used laytime. 


BILL OF LADING 


Shipped in apparent good order and conditior *, — —— ———-—-__—-- : no ate tk Bi i cree eds te a Sl Se 
Steamship 
on board the nm Motorship _ 


whereof fee eee caer is Master, at the portof 


to be delivered st the port of _ 
of 90 near thereto as the Vessel can safely get, always afloat, unto 


ot order on payment of freight at the rateof 9 


contract 
This shipment is carried under and pursuant to the terms of the charter dated New York /London 
between and 

egntract 

Charterer, and all the terms whatsoever of the sad chatter excep! the rate and payiment of freight apeciied therein apply to and govern the nights of the parties concerned in ths 
shipment ; 

in witness whereof the Master has upned ss Hills of 1 ading 
of this tenor and date, one of which bemg accompinied, the other will be wosd 


Dated at 


4 yr f ¥ 
Cu Dub Va ate 


4g en mt 
1h Ave WY 


TO THE CONTRACT OF AFFREIGHTMENT (PARTS “A" AND “B") DATED 
FEBRUARY 13, 1973 BETWEEN MESSRS. SIDEMAR S.P.A. - GENOA - 
AS OWNERS - AND MESSRS. ANTCO SHIPPING COMPANY LIMITED - NEW YORK = 


AS CHARTERERS - AND ADDENDA ONE/ TWO 


ans 


It is this day mutually agreed as follows: 
Owners shall pay a commission of 2% (two percent) 
on freight, deadfreight and demurrage to NOLARMA 
s.n.c. of Genoa for equal Givision with WEBTANK 
ASSOCIATES of New York. 
All other terms, conditions and exceptions of the subject Contract 
of Affreightment remain unaltered. 
February 25, 1974 
(EXECUTED IN DUPLICATE) 


Witness the signature of: SIDEMAR S.p.A. 
A. Taragoni on behalf as per authority 


r 
ae 


, as Broxers Only 


Witness the signature of: WEBTANK ASSCCIATES 
D. F. Barnard 
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April 19, 1976 
Our File; 06-15%-1 


Mr. Edward M. Carey er any other 
officer of 

Anteo Shipping Company, Limited 
S25 Third Avenue 

New York, New York 10022 


Dear Nir: 


We are attorneys for Sidermar S.p.A. (‘Sidermar”) 
which, as Owners, entered into a Contract of Affreight- 
ment (Part “A” and Part “B") dated February 13, 1973 
with Antes Shipping Company Limited (*Antco") as 
Charterers. 

Anteo has breached and totally repudiated the contract 
by failing and refusing to furnish the contracted-for ton- 
nage and Anteo is liable te Sidermar for damages re- 
sulting from such breaches and repudiation im oa sum 
estiinated at approximately $14,000,000, 

On behalf of Sidermar we demand arbitration of the 


disputes arising out of the contract as briefly described 
above and Sidermar has appointed as its arbitrator, 
Franklin G. Tlunt. Fsq. eo Lord. Day & Lord, 
Broadway, New York, New York. 

We direct your attention to the tact that under the 


< 
) 


-' 


arbitration clause of the contract Anteo must) appoint 
its arbitrater within twenty dav- of serviee of this de- 
mand. Although the clause calls for the notice of such 
appointment to be served upon an ofheer of Sidermar, 
please be advised that Sidermar waives this requirement 
to the extent that the notice as well as such other notices 
as Anteo may wish to serve upon Sidermar in connection 
with this miatter should be directed Ws. as attorneys 


fo, 
Very truly vours, 


BURLINGHAM UNDERWOOD & LORD 
Attorneys for Sidermar S.p.A. 


46a 
Exhibit C, Annexed to Cross-Petition. 


NEW ENGLAND PETROLEUM CORPORATION 
825 Third Avenue 
New York, N. Y. 10022 


(212) 758-7300 
P.R. unter, Senior Vice President 


November 1, 1973 


Dr. Croceo 

Sidemar S.PuA. 

e-o Charles R. Weber Associates, Ine. 
6380 Fifth Avenue 

New York, N.Y. 10020 


Dear Sir: 


Re: Contract of Atfre:ghtment 
(Part “A° and Part “B") 
Dated February 15, 1973 


In the event ‘that Antceo Shipping Company Ltd. 
(“Antco”), & Bahamian corporation, fails to perform its 
duties and obligations as Charterers, under the Contract 
of Affreightment (Part “A“ and Part “B") dated Feb- 
ruary 13, 1975 between Sidemnar S.P.A. as owners and 
Antco as Charterers, then New England Petroleum Cor- 
poration hereby guarantees to fulfill and perform any 
and all legal obligations that Anteo may be liable for as 
Charterers under said Contract of Affreightment. 


For: New Ewscraxp Pretroierm 
CorporaTION 
By: P. R. Hunter 
Senior Vice President 


Witness: 


M. De Geronamo 
AvK m 
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Exhibit D, Annexed to Cross-Petition. 


Our File: 06-148-1 


April 19, 1976 


Mr. P. R. Hunter 

New England Petroleum Corporation 
S25 Third Avenue 

New York, New York 10022 


Dear Sir: 


We are attorneys for Sidermar S.p.A. (“Sidermar”! 
which, as Owners, entered into a Contract of Affreight- 
ment (Part “A” and Part “B") dated February 13, 1973 
with Anteo Shipping Company Limited (“Antco”) as 
Charterers. New England Petroleum Corporation 
(*Nepeo”) delivered its guarantee to Sidermar dated No 
vember 1, 1973 as per the attached copy thereof. 

Anteo has breached and totally repudiated the contract 
by failing and refusing to furnish the contracted-for 
tonnage and is liable to Sidermar for its damages result- 
ing from such breaches and repudiation in a sum_ esti 
mated at approximately $14,000,000. Nepeo has similarly 
breached and totally repudiated the contract and the afore 
} 


said 


guarantee and is lable to Sidermar for such dam- 


ages 


A im 


On behalf of Sidermar we demand that Nepeo arbitrate 


the disputes arising out of the contract and guarantee as 
briefly deseribed above and Sidermar has appointed as its 
whitrator, Franklin G. Hunt, Esq..¢ 0 Lord, Day & Lord, 
“5 Broadway, New York, New York. 

We direct your attention to the fact that under the 
arbitration clause of the contract Nepeo must appoint its 
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arbitrator within twenty davs of service of this demand. 
Although the clause calls for the notice of such appoint- 
ment to be served upon an officer of Sidermar, please be 
advised that Sidermar waives this requirement to the ex- 
tent that the notice as well as such other notices as Nepco 
may wish to serve upon Sidermar in connection with this 
matter should he directed to us, as attorneys for Sider- 
mar. 


Very truly vours, 


BURLINGHAM UNDERWOOD & LORD 
Attorneys for Sidermar S.p.A. 
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Answer to Cross-Petition. 


UNITED STATES DISTRICT, 


SovuTHERN District or NEw Yor. 


First Defense 


1. Cross respondents deny each and every allegation of 
the cross-petition except as expressly adiiitted or other- 
wise denied as follows: 


}aragraph of 
Cross Petition 


] 


Specific Response 


Admit except so much thereof as alleges 
that claims for relief are set forth within 
the Admiralty and Maritime jurisdiction 
of this Court under Rule 9(h) c° 
Federal Rules of Civil Procedure. 


Admit 


Admit that Anteo Shipping Company, 
Linuted (*Anteo”) is a Bahamian cor- 
poration, 


Admit 
Adit 


Adit 


Admit the first sentence of this para- 
graph. 


Admit 
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Second Defense 


2. The contract of affreightment upon which the cross- 
petition relies violates the public policy of the Un‘tec 
States and of the State of New York and is illegal. i. 
and void. Under the Export Administration Act 9° ‘9°: 
as amended, 50 U.S.C. App. Sees. 2401 et seq. woo ine 
regulations promulgated thereunder, a boycott ot Tsrael, 
a nation with whom the United States has friendly uiplo- 
matic relations, is null and void and violative of the 
publie policy of the United States; the contract upon w hich 
the cross-petitioner relies is such boycott agreement. 


Third Detense 


3. The contract of affreightment upon which the cross- 
petition rerelies violates the public policy of the State 
of New York as set ferth in Section 296(13) of the Fix- 
ecutive Law which renders illegal and null and void any 
agreement of boycott or blacklist: the contract involved 
herein constitutes such boveott or blacklist and is hence 
iHegal, null and void, and for the reasons set ferth in 
the second defense as well as the reasons set forth in 
this defense, the said contract ix subject to revocation 
at Jaw and in equity and ts thus not enforerble. 


Fourth Defense 


4. The purported guaiantee of New England Petroleam 
Corporation (’Nepeo") upon which the cross-petitioner 
relies, does not constitute an assumptien by Nepco of the 
rights and obligations of Antco and hence there is no 
obligation on the part of Nepeo to arbitrate. 
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Answer to Cross-Petition 


Wherefore, petitioner Antco Shipping Company, Lim- 
ited, demands judgment against Sidermar S.p.A. staying 
and enjoining the attempted arbitration and the cross- 
respondents Anteo Shipping Company Limited and New 
England Petroleum Corporation demand judgment against 
Sidermar S.p.A. as cross-petitioner dismissing the cross- 
petition and staving arbitration, and for such other and 
further relief as to the Court may seem just and proper. 


Fatos, Vax WINELE & GREENSPOON 
Attorneys for Petitioner and Cross- 
Respondents 
By Samuel N. Greenspoon 
Office & P. O. Address 
600 Third Avenue 
New York, N. ¥. 10016 
867-0606 


(Verified by Frederick J. Wilson, May 28, 1976, and by 
Herbert B. Greene, May 28, 1976.) 


Affidavit of John F. O’Connell in Opposiiion to Petition 
and in Support of Cross-Petition. 


UNITED STATES DISTRICT COURT. 
SoutHERN District or New York. 


Jousx FL O'Coxsecr, being duly sworn, deposes and says: 


fam aocnucmber of the firm of Burlingham Underwood 
& Lord. attorneys fo. the Respondent-Cross-Pctitioner 
Sidermar S.poA. (fSidermer”’) and am familiar with the 
pleadings and proceedings herein, 

This affidavit is submitted in revlv to certain allega- 
tions of Samuel N. Greenspoon, Esq.. in his affidavit of 
May 6, 1976 submitted on behalf of Petitioner Anteo Ship- 
ping Company, Limited (*Anteo”). 

Anteo seeks toe avoid breach-of-contract lability and 
agreed-upon arhitration by invoking a provision in Article 
4of the Contract of Affreightment which excluded Tsrael 
“ Mediterranean loading ports permitted 
inthe Contract of Affreightment entered into by Anteo and 
Sidermar on February 13, 1973. Anteo asserts (without 


from the “safe 


proof) that this proviston-——standing alone—constitutes 
a boveott and blacki: Po Tsrael. (Petition, 10). 
Sidermar has dented these allegations and filed a Cross- 
Petition to compel arbitration in aeeordance with Chapter 
> of Tithe & United States Code, Sidermar’s Cross-Pe- 
ition and memorandum of law in support thereof, detail 


many reasons why Anteo’s tactical relhanee on Ar- 
» Federal and State statutes cited in Anteo’s 
eftition has no merit. 

Sidermar takes issue with certain remarks on page 3 
of the Greenspoon affidavit and with paragraphs 10 and 
11 oof the Petition whieh ask the Court to take “judietal 
notice” that the Artiele 4 ‘excluding Israel” clause con- 
stituted an ilegal boveott or blacklist of Tsrael. 

Your deponent was not present when the Contract of 
Aftreightment was negotiated and consequently does not 
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Affidavit of John F. O'Connell) na Opposition to Petition 
and in Support o° Cross-Petitton 


know the source or the reason for the language contained 
in Article 4. Mr. Greenspoon hkewise was not present. 
But if the Court is taking judicial notice of anything, it 
should note that around the time that this contract was 
executed (February 13, 1973), events were occurring in the 
Middle Fast and throughout the world which may well have 
provided reasonable grounds for exclusion of Tsrael ports 
as unsafe for the loading of the vessels and cargo herein. 
Thus, on September 5, 1972. 8 Arab cuerrillas invaded the 
Tsraeli dormitory at Munieh, Germany resulting in 16 
deaths and eonsiderable property damage. On March 1, 
1973 terrorists invaded a reception in Khartoum, Sudan 
and exeented 2 United States envoys and a Belgian chargé 
(affaires. On October 6, 1973, the 4th (and biggest) Arab- 
Tsraeli War in 25 vears erupted. Fighting continued until 
October ag 1973, when the United Nations caused a cease. 
fire to be effected. 

In pee there may have been many valid reasons for 
either party proposing or agreeing to Article 4. More- 
over, the clanse had absolutely ae effect on the perform, 
ance of the Contract of Affreightment. or its nonper- 
formance by Antee, because neither Anteo nor Sidermar 
ever contemplated loading any portion of the contractual 
eargo (erude oil and or dirty petroleum products) in Ts- 
rael, sinee Tsrae] does net export fand never has ex- 
ported) such carze, 

Finally. any issues concerning the effect of Article 4 
on the Contract of Affreightment, and whether or not this 
inoperative provision has been seized upon by Antco as a 
tactical device te avoid contractual lability, are matters 
which, we subinit. have been agreed to be resolved by ar- 
hitration, and which the Court should now order to be ar- 
bitrated. 


\ 
r} 
ae 

1 
t 


Waesbtrone, the Petition of Antco to stay arbitration 
should be denied and the Cross-Petition to compel arbitra- 
tion should be granted. 


(Sworn to by John F. O'Connell, May 25, 1976.) 
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Affidavit of Samuel N. Greenspoon in Support 
Petition and in Opposition to Cross-Petition. 


UNITED STATES DISTRICT COURT, 
SouTHERN Districr or New York. 


State of New York, 
County of New York, ss: 


Samvenr N. Greenspoon being duly sworn, deposes and 
saVs: 


According to information supplied to me by the peti- 
tioner and eross-respondent, Anteo Shipping Company. 
Limited, the only vovage with respect to Part B is as fol- 
lows: 


About June % 1074 there was loaded aboard the vessel 
Marcus Lollighetti some 579,452 barrels of erude oi] at Ras 
Lanuf Libya: about June 12, 1974 there was loaded upon 
the same vessel some 445,172 barrels of crude oil at Zue- 
tina, Libya: the vessel so loaded saved from Zuetina on 
er about June 12, 1974 and diseharge of the cargo of ap- 
proximately 1,024,624 barrels of crude oi] commenced on 
or abo at June 27, 1974 at Freeport, Bahamas. 

T have been further informed by my said client that so 
far as Part A is coneerned, it was completely performed 
prior to cessation of performance under Part B. 


(Sworn to by Samuel N. Greenspoon, Jane 9 1976.) 
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Affidavit of John F. O’Connell in Opposition to Petition 
and in Support of Cross-Petition. 


UNITED STATES DISTRICT COURT. 
SovuTHERN Disrricr or NEw York. 


State of New York, 
County of New York, ss: 


Jouyx F. O’CoNNELL, being duly sworn, deposes and says: 


I am a member of the firm of Burlingham Underwood 
& Lord, attorneys for the Respondent-Cross-Petitioner. 
Sidermar S.p.A. and am familiar with the pleadings and 
proceedings heretofore had herein. 

T have read the affidavit of Samuel N. Greenspoon, E'sq.. 
attorney for the Petitioner-Cross-Respondent Anteo Ship- 
ping Company, Limited, sworn to on June 9, 1976. 

Sidermar does not agree with the statement in the last 
paragraph of Mr. Gzcenspoon's affidavit that Part A of 
the Contract of Affreightment was completely performed 
prior to cessation of performance under Part B.  Sider- 
mar contends that there are matters in dispute under Part 
A of the Contract of Affreightment and that the Demand 
for Arbitration (Exhibit D, the Notice of Cross-Motion 
to Compel Arbitration) includes disputes under Part A 
and Part B of the Contract of Affreightment that are in- 
cluded in the $14,900,000 damages allege therein. 

It is respectfully submitted that the disputes arising 
under Part A as well as Part B of the Contract of Af- 
freightment must be arbitrated. 


(Sworn to by John F. O'Connell, June 10, 1976.) 
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Opinion of Judge Charles S. Haight, Jr. 


UNITED STATES DISTRICT COURT. 
SovTnern District or New York 


Appearances: 


Eaton. Van Winkle & Greenspoon. 600 Third Avenue, 
New York, N. Y. 10016, Samuel N. Greenspoon, Esq., At- 
torneys for Petitioner and Cross-Respondent Anteo Ship- 
ping Company, Limited and Cross-Respondent New Eng- 
land Petroleum Corporation. 

Burlingham, Underwood & Lord, 25 Broadway, New 
York, N. Y. 10004, John F. O’Connell, Esq., Attorneys for 
Respondent and Cross-Petitioner Sidermar S.p.A. 


Memorandum 


Crarurs S. Haircut, Jr. D. J.: 


Anteo Shipping Company, Limited (*Anteo”) petitioned 
the New York State Supreme Court for a stay of arbi- 
tration proceedings demanded by Sidermar S.p.A. (“Sider- 
mar”). Sidermar removed the proceeding to this Court! 
and eross-petitioned for an order directing Anteo to pro- 
eced to arbitration. In its cross-petition, Sidermar also 
prays that New England Petroleum Corporation (“Nepeo”), 
as alleced guarantor of Anteo's pertinent contractual ob- 
ications, be directed to arbitrate with Sidermar. Sider- 
mar's cross-petition is predicated upon the United States 
Arhitration Aet, 0 U.S.C. i$ 1,4 and 206. 

The Court denies Antco’s petition for a stay of arbi- 
tration. and grants Sidermar's cross-petition for an order 
direeting a consolidated arbitration hetween Sidermar, 
Anteo and Nepeo. 
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The Contract 


The ease arises out of a contract of affreightment dated 
as of February 13, 1973 between Sidermar, as owner of un- 
named vessels, and Anteo as charterer. Part “A” of the 
contract covered a period of one year, commencing August 
1/October 31, 1973, and ealled for the ocean carriage of 
500,000 tons of erude oil. Part “B” was for a period of 
five years, commencing April/July 1974, and called for the 
ocean carriage of 1,100,000 tons of erude oil per year.’ 


Parts “A” and “B” of the contract both provide, in re- 
spect of loading and discharging ports. as follows: 


“ARTICLE 4 


“Loading 


One (1) or two (2) safe port(s) Mediterranean 
Sea, excluding Israel, or in case of necessity, at 
Charterer’s option, (1) one or two (2) safe port(s) 
Nigeria. 

If two load ports used, such ports to be in ro- 
tation East/West. Towever if a mandatory situa- 
tion should arise Owner to agree to a rotation 
out of this order with a mutually agreed compensa- 
tion so as to keep Owner whole. 


“ARTICLE 5 


“Discharging 


One (1) or two (2) safe port(s) Bahamas or other 
Caribbean port(s) excluding Cuba, or at charterer's 
option one (1) or two (2) safe port(s) United States 
Atlantic Coast.” (emphasis added). 
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Fach part also provided, in Article 9, as follows: 


“Owners shall supply Charterers forty-five (45) 
days prior to each quarterly period, a tentative 
schedule of lifting dates and quantities for that 
period. It ts understood that Owners intention ts 
to perform this contract with combined carriers 
which wili load dry cargoes for thetr own account as 
hack-haul voyage to Mediterranean. The dry cargo 
trade conld involve delays at loading and discharg- 
ing ports as well as lack of cargoes and same would 
compel Owners to divert the ships to other loading 
ports. For all the above considerations Owners 
deem it would be very difficult to give Charterers 
exact scheduling. They can only undertake to keep 
Charterers continuously posted of vessel's position.” 
(emphasis added). 


The vovages «.iled for by Part “A” of the contract were 
performed One lifting of cargo took place under Part 
“B". the M/T Mareus Lollighetti loading 1.024.624 barrels 
of fuel oi] at Libyan ports in June, 1974 for carriage to 
Freeport, Bahamas. Anteo then totally ceased perform- 
anee of the contract. 

Sidermar, c&a.tning a breach of contract by Antco, de- 
manded arbitration with Anteo and Nepeo as the latter’s 
guarantor. The contract provides for arbitration. Parts 
“A” and “B" both provide, in Article 22: 


“The provisions of Part IL of the Essovoy (1960) 
form of Charter attached hereto are incorporated in 
this Contract by reference and shall apply to each 
vovage. Wherever there shall be any conflict be- 
tween the Contract and the Essovoyv (1969) form, 
the Contract shall govern.” 
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Article 23 provides: 


“If arbitration becomes necessary under Clause 
24 of Essovoy (1969) such arbitration shall be held 
in New York, New York.” 


Clause 24 of the printed Essovoy (1969) form, attached 
to the contract. provides in pertinent part: 


“Arbitration. Any and all differences and dis- 
putes of whatsoever nature arising out of this 
Charter shall be put to arbitration in the City of 
New York or in the City of London whichever place 
is specified in Part T of this charter pursuant to the 
laws relating to arbitration there in force. before 
a board of three persons, consisting of one arh- 
trator to be appointed by the Owner, one by the 
Charterer, and one by the two so chosen. The de- 
cision of any two of the three on any point. or 
points shall be final. Fither party hereto may call 
for such arbitration by serviee upon anv officer of 
the other, wherever he may be found, of a written 
notice specifying the name and address of the arbi- 
trator chosen by the first moving party and a brief 
deseription of the disputes or differences which 
such party desires to put to arbitration.® °°" 


By separate letters dated April 19, 1976, Sideriuar named 
Franklin G. unt, Esq. as its arbitrator, and demanded 


that both Anteo and Nepeo, its corporate parent, arbitrate 
Sidermar’s claun for approximately $14,000,000 arising out 
of Anteo’s breach and repudiation of the contract. The 


claim against Nepeo is founded upon a written guarantee 
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given by Nepeo under date of November 1, 1973, which is 
addressed to Sidermar and reads: 


“In the event that Antco Shipping Company Ltd. 
CANTCO’), a Bahamian corporation, fails to per- 
form its duties and obligations as Charterers, under 
the Contract of Affreightment (Part ‘A’ and Part 
‘B’) dated) February 18, 1973 between Sidermar 
S.PLAL as owners and Anteo as Charterers, then New 
England Petroleum Corporation hereby guarantees 
to fulfill and perform any and all legal obligations 
that Anteo may be liable for as Charterers under 
said Contraet of Affremhtment.” 


Anteo’s Petition for a Stay of Arbitration 


Antes contends that the entire contract of affreizhtment, 
including the arbitration clause, is legal and unenforee 
able because it contravenes the public poliew of the United 
States and the State of New York. Consequently, the 
ariuiment runs, either party eould with impunity cease 


performanes of this eral contract at any time it chose, 


eaving the other party with no remedy that the law will 
enfores ‘ 

Sidermar denies any legality, and appeals to that pub 
he poliev of the United States whieh encourages and en 
forees international arbitration agreements. 

Anteo’s charge of iegality is based upen the provision 
In Article 4 of the contract “exelrding Tsrael” from Medi- 
terranean loading ports. Anteo characterizes that  pro- 
vision as a boveott or blacklist of Tsrael, a nation friendly 
‘o the United States. , 

An expression of pnblie poliey condemning this hoy. 
eott is said to he found in the Export Regulation Act of 
1969, 50 U.S.C. App. $$ 2401-2413. That. statute took 
effect upon the expiration of the Export Control Act of 
1969, 50 U.S.C, App. $§ 2021-2032. 
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Section 3 of the 1969 Act, 50 U.S.C. App. $2402, sets 
forth the “Congressional declaration of policy” underlying 
the stetute. <Anteo places particular reliance upon 
§2402(5), which reads in part: 


“It is the policy of the United States (A) to op. 
pose restrictive trade practices or boycotts fostered 
or imposed by foreign countries against other coun 
tries friendly to the United States, 7 


Section 4(h)(1) of the Net, 50 U.S.C. App. $2403 (hb) (1). 
provides: 


“To effeetuate the policies set forth in section 3 of 
this Act [section 2402 of this Appendix |. the Presi. 
dent may prohibit or curtail the exportation from 
the United States, its territories and possessions, of 
any articles, materials, or supplies, ineluding tech 
nical data or any other information, except under 


sueh rules and recniations as he shall pre seribe.” 


President was given the power te delegate his re 
ies under the statute, 50 TOS LC) App. f2408¢(e). 

ve Order No. 11483. dated June 4. 1970. the 
lecated such responsibility to the Seeretary of 
powe f sueeessive delegation. (See 

The former Expert Contro! 

hshedo as the Export Adminis 


tration Revie foarel (Seetion 2). The Seervtary was 


authorized to refer he Board “such particular export 


license matters” as he qigyv seleet cSeetion oo, 


Pursuant to statutory a it] rity, the Seeretars promaul 


gated regulations which appesr at 15 CURR. Part 369 
under the eaption “Restrictive Trade Practices or Bos 
ecotts”. i860] of the reculations reiterates the statutory 


declaration of poles “to oppose restrictive trade prac- 


tices or hoveotts fostered or imposed by forergn countries 
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against other ceontries fmendly to the United States.” 
The regulations th goon te prohibit or enjoin certain acts 
bv: 


All exporters and related service organiza- 
tions (including, but not limited ‘o, banks. insur- 
ers, freight forwarders, and shipping companies) 
engaged or involved in the export or negotiations 
leading towards the export from the United States 
of commodities, services, or information, 2. .° 15 
C.FLR. £369.2(a). 


Anteo’s argument of illegalite of eontraet follows this 
outline: 


(1) The exelusion of Israel loading ports constitutes a 
restrictive boveott inipased upon a friend!y country. Anteo 
savs that the Court should take judicial notice “that such 


provisions are inserted in contracts so as te win faver 
with Arab nations.”' 


(2) The Sidertaar Anteo contraet of affrerehtment ‘in 


volves both « Xports and ipports to the United States.” 


(3) Therefore the loading port provision contravenes the 
publie pohey of the United States as expressed in the Fix 
port Reculation vet and the regulations promulgated there 
under, 


(4) 
@luding the arbitration clause, is ilegal and unenforceable. 
Anteo cites, aroong other authorities, Mrerd 1. Hodae. 354 
U.S. 24 (1947). which refused enforeement of covenants 
incorporated in convevances of jand and forbidding its 
rental, lease, sale, transfer or conveyance to anv ero. 
Chief Justice Vinson said for the Court: 


It follows. Anteo argues, that the entire contraet, in 


“The power of the federal courts to enferce the 
terms of private agreements is at all times exer 
cised subject to the restrictions and limitations of 
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the public policy of the United States as manifested 
in the Constitution, treaties, federal statutes, and 
applicable legal precedents. Where the enforcement 
of private agreements would be violative of that 
policy, it is the obligation of courts to refrain from 
such exertions of judic:ai power.” 334 U.S. at pp. 
34-5. : 


Antco also relies on Section 296 of the New York Execn- 
tive Law, ameaced as of January 1, 1976 to provide: 


“73. It shall be an unlawful discriminatory prac- 
tice (i) for any person to discriminate against, boy- 
cott or blacklist, or to refuse to buy from, sell to 
or trode with, any person, because of the race, creed, 
color, national origin or sex of such person, or of 
such person's partners, members, stockholders, di- 
rectors, officers, managers, superintendents, agents. 
employees, business associates, supplers or cus: 
tomers. or (ii) for any person wilfully to do any 
act or refrain from doing any act which enables 
any such person to take such -acticn. This sub- 
division shall not apply to: 


“(a} Boveotts connected with labor disputes: or 


(bh) Boveotts to protest unlawful diseriminatory 
practices.” 


Antco argues that the cont aet has sufficient contacts 
with New York (including the provision for arbitration 
in New York) to render the statute applicable to it: and 
that the contract is illegal under this statute as well. 
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Sidermar’s Cross-Petition to Compel a Consolidated Arbi- 
tration 


Sidermar’s cross-petition contends, in summary: 


(1) The provision in Article 4 excluding Israeli loading 
ports should not be regarded as a boycott; it may with 
equal plausibility be regarded as a function of the “safe 
port” limitation in Article 4. in view of the risk of hos- 
tilities in the area. 


(2) In any event, the Sidermar’Anteo contract does not 
involve experts from the United States, and the Export 
Reecuiation Act. together with its declarations of public 
policy, have ne h. aring. 


(3) The United States has declared its public pohey in 
favor of the enforceability of agreements to arbitrate in 
interna‘ional ecommerce, that declaration taking the form 
of the 1958 Convention on the Recognition and FEnforee- 
ment of Foreign Arbitral Awards, ratified by the United 
States as of December 29, 1970. and implemented by Pub. 
L. 91-368 ef July 1, 1970, 9 ULS.C. $4 201-208. 

Sidermar also moves for an order directing a con- 
selidated arbitration including Nepeo as Antco’s guarantor. 
Nepeo resists that effort on the theory that (assuming 
legality of the contract) the terms of its guarantee do net 
require it to arbitrate with Sidermar 


Diseussian 


As to the first question, the genesis and purpose of 
the “exeluding Tsrael” ~hrase in the contract's designation 
of leading ports, Tam not prepared to inake a finding on 
the papers before me. 1 declir> Anteo’s invitation to ju- 
dicially notice that Sidermar inserted the phrase to eurry 
favor with the Arab world. A judicially noticed fact “must 
be one not subject to reasonable dispute.” Rule 2OT(b), 
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Rules of Evidence for United States Courts; and Sider 
mar’s alternative theory (excluding Israeli ports from the 
contractual requirement of “safe ports” in view of the 
political and military tensions of the times) is sufficiently 
plausible to create a reasonable dispute on the issue. An 
evidentiary hearin involving the chartering brokers would 
be necessary to resolve the question. 

However, I may assume arguendo the truth of Anteo's 
proposition, since the petition to stay arbitration must 
fail for another reason. 

Assuming that Antco has correctly described the deriva- 
tion of the “exeluding Israel” phrase, T hold that its pres- 
ence and effect in this contract do not offend the pubhe 
policy of the United States as declared in the Export Reg- 
ulation Act of 1969 and its accompanying regulations. That 
is heeause the Sidermar/Anteo contract. of affreightment 
does not involve, in any meaningful sense, United States 
exporters, or exports from the United States. This is 
a contract between an Ttallan shipowner and a Bahamian 
clarterer for the oeean carriage of eargoes from Medi- 
terranean ports to Caribbean or, at Anteo's option, Ameri- 
can ports, in which event the contract would give rise to 
imports, not exports, In respect of the Tnited States. 
Anteo attempts to endow the contraet with a U.S. export 
flavor by reference toe the provision in) Article 4 that 
Sidermar intended to perform the contract “with Sones 
carriers which will load drv cargoes fer their own ae- 
count as back-haul vovage to Mediterranean.” But even 
if T assume that the casthound dry cargo voyveges were 


frem United States ports (there is no evidence on the 


point before me), they do not bear so elose a relationship 
to the obligations of the parties before the Court® as to 
bring the export statute into play. or to invalidate the 
contract in consequence. The only purpose of referring 
te the hack-haul trade in the Sidermar Anteo contract is 
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to explain why Sidermar might not be able to give Antco 
“exact scheduling” in respect of loading dates in the Med- 
terranean. 

Anteo argues that certain phrases in the statute are so 
broad that they should be regarded as declaring a public 
policy entirely independent of the export context. It is 
true that Section 3(5) of the statute, 50 U.S.C. App. 
§2402(5), contains phrases that. considered in isolation, 
would appear to declare a general policy against any “re- 
strictive trade practices or boycotts fostered or imposed 
by foreign countries against other countries friendly to the 
United States.” However, the oaplementation given by 
statute and regulations alike to the statute’s declarations 
of policy relate solely to control of exports from the United 
States. T am not disposed to extend the boundaries of 
that implementation bevond what the Congress and execu- 
tive branch themselves have done, particularly where the 
effect of such an extension would be to deprive parties 
of bargained-for contractual henefits and remedies. 

Furthermore, Sidermar is right in saving that the United 
States favors arbitration clauses in contracts touching 
upon international commerce. The nation speaks in dif- 
ferent tongues and at different times: cases arise where 
the determination of “puble poliev” must be a distillation 
of several governmental utterances. 

In the ease at bar, Sidermar points to the manifestation 
of public poliey inherent ite adherence by the United States 
to the United Nations Convention on the Reeognition and 
Enforeement of Foreign Arhitral Awards (the “Con- 
vention”). The Convention was eonsidered by the Su- 
preme Court in Scherk v. Atberto-Culver Co., 417 UT. S. 
506 (1973), which involved a contract between an Ameri- 
can company and a German eitizen, and provided for arki- 
tration of disputes in Paris. Alberto-Culver moved to stay 
arbitration on the ground that Scherk had fraudulently 
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rusrepresented trademark rights concerned in the contract, 
in violation of the Securities Exchange Act of 1934, so 
that ti > arbitration clause was unenforceable under the 
rule of Wilko +. Swan, 346 U. S. 427 (1953).’. The ma- 
jority of the Court in Scherk distinguished Wilko because 
the contract in Scherk “was a truly international agree- 
ment.” 417 U. S. at p. 515. Therefore it differed from 
the contract in Wilko, where “theve was no question but 
that the laws of the United States generally. and the 
federal securities Jaws in particular, would govern dis- 
putes arising out of the stock-purchase agreement.” 417 
U.S. at p.515. The Court. enforeing the arbitration clause 
in Scherk. stated: 


“A contractual provision specifying in advance the 
forum in which dispntes shall be litigated and the 


law to be applied is, therefore, an almost indispen- 
sable precondition to achievement of the orderliness 
and predictability essential to any international busi- 
ness transaction. Furthermore, such a provisiou 
obviates the danger that a dispute under the agree- 
ment might be submitted to a forum hostile to the 
iaterests of one of the parties or unfamiliar .with 
the problem area involved. 

“A parochial refusal by the courts of ene country 
to enforee an international arbitration agreement 
would not only frustrate these purposes, but would 
invite unseemly and mutually destructive joekeving 
by the parties to secure tactieal litigation advan- 
tages, 

“Whatever recognition the courts of this country 
night ultimately have granted to the order of the 
foreign court, the dicey atmosphere of such a legal 
no-man’s-land would surely damage the fabrie of 
international commerce and trade, and imperil the 
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willingness and ability of businessiecu to enter into 
international commercial agreement." 417 U.S. at 
p. 516. 


While the Court in Scherh cid not base its deetsion 
squarely on the Convention, it drew support from the 
adherenee of tre United States to tae Convention: 


“Our conclusion today is confirmed by interna- 
tional developments and domestic legislation in ihe 
area of commercial arbitration subsequent to the 
Wilko deeision ‘yn June -f 1958, a special eon- 
ference of the (oited Nations Eeonomie and Social 
Connell adopted the Convention on the Reeagnition 
and Enforcement of Foreign Arbitral Awards. In 
i970 the United Slates acceded to the treaty, [19701 
AP AGS CAs. Msc NO RRL, 


passed Chapter 2 of the United State. .rbitration 


oe Congress 


Act, 9 ULS.¢ JOLT et seq. in order to Implement 
the Convention. Sect 


ion loof the new ehapter., 9 
ULS.C. 2201, provides unequivocally that the Con- 
vention ‘shall be enforces in inited States eourts 
in ?ocordance with this chaprer. 

“The goal of the Convention, and the prinetpal 
purpose underlvinge American adoption and impie- 
mentation of it, was to encourare the recognition 
and eproreement of eanmercial arbitration agree 
ments dia internation. coutracts and te unify the 
standards by which agreements to arbitrate ave 
observed and arbitral awards are enforced ja the 
sisnatory countries... . 

“Without reaching the 2ene ov whether the Con- 
vention, apart from the cous. js ations expressed 
in this opinion, would require of its own force that 
the agreement to arbitrate be enforced in the pres- 
ent case, we think that this country’s adoption and 
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ratificatien of the Convention and the passage of 
Chapter 2 of the United States Arbitration Act 
provide strongly persuasive evidence of congres- 
sional policy consistent with the decision we reach 
today.” 417 U.S. at pp. 520-521, n. 15. 


In the case at bar, Sidermar directly invokes the Con- 
vention, as implemented by Chapter 2 of the United States 
Arbitration Act, 9 U.S.C. $$ 201-208. T hold that Sider- 
mar’s relianee is well founded. The arbitration agree- 
ment in the contract between two foreign corporations 
falls within the Convention. © PUS.C. £209" This Court 
has jurisdiction to entertain Sidermar’s cross-petition. 9 
UIS.C. 9203. Venue is properly laid here, since the ar- 
hitration is to take place within the distriet. 9 U.S.C. 
£007. The Court has the power to compel arbitration un- 
der 9 U.S.C. $206: 


“A court having Jurisdiction under this chapter 
may direct that arbitration |e held in aecordanee 
with the agreement at any place therein provided 
for, whether that place is within or without the 
United States. Such court may also appoint arbi- 
trators in aecordanee with the provisions of the 
agreement.” 

To be sure, Artiele EROS) of the Convention provides: 
“The court of a Contracting State, when seized of 
an action ina matter in respeet cf which the parties 


cave nade an agreement wit! 


€ 
} 
i 


iin the meaning of this 
article, shall, at the request of ene of the parties, 
refer the parties to arbitration, unless if finds that 
the said agreement is null and void, inoperative or 
incapable of being performed.” (emphasis added) 
The phrase “nall and void” opens the door to an argument 
for uon-enforeement based on illegality: but T construe the 
phrase to require a showing hy the party resisting en- 
forcement of the xzreement that the essence of the obli- 


“_ 
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gation or remedy is prohibited by a pertinent statute or 
other declaration of public policy. That is the typical situ- 
ation in the cases Anteo cites.” In Island Territory of 
Curacao v. Solitron Devices, Inc., 489 F. 2d 1313, 132° 
(2d Cir. 1973), cert. den., 416 U. S. 986, the Second Cireuit 
summarized New York law on the point: 


“In re Kramer & Uchitelle, 288 N. Y. 467, 48 
N. E. 2d 493 (1942), heavily relied upon by appel- 
lant for the proposition that, at least as a matter 
of New York law, a proceeding to enforce an ar- 
bitration contract presupposes the existence of i 
valid and enforceable contract at the time the remedy 
is sought, has been limited, In re Exercycle Corp., 
GN ¥. Yd 396, 335-336, 174 -X.. F.2d 48. 465- 
466, 214 N. Y. S. 2d 353, 356-358 (1961), to the 
situation in which public policy as embodied in a 


statute forbids the performance which is the subject 
of dispute, a policy and statnte which are as bind- 
ing upon the arbitrators as upon the courts.” (em- 
phasis added) 


No such showing is made in the case at bar | The “per- 
formance which is the subject of the dispute” is Anteo's 
obligation to furnish cargoes to Sidermar’s vessels at 
Mediterranean (or. at  Lfeo’s option, Nigerian) ports. 
Israeli ports are exelnded: but assuming arguendo that 
the exelusion in some manner contravenes publie pohey 
as expressed in the Export Regulation Act. it still falls 
far short of entirely forbidding Anteo’s performance under 
the vontract. 


A narrow construction of the Convention’s “public 
poliey” defense is supported by Parsons © Whittemore 
Overseas Co., Inc. v. Societe Generale de L'Industrie dv 
Papier, 508 F. 294 969 (2d Cir. 1974), in which we find a 
more recent consideration by the ‘econd Cireuit of the 
Convention. in Parsons enforcement was sought in this 
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court of a foreign arbitral award. While the present 
case involves enforcement of the arbitration agreement 
rather than enforcement of the award, comparable ques- 
tions of public policy arise; thus Article V(2)(b) of the 
Convention allows the court in which enforcement of a 
foreign arbitral award is sought to refuse enforcement if 
“enforcement of the award would be contrary to the public 
policy of [the forum] country.” Enforcement of the arbi- 
tration award in Parsons was resisted on the theory that 
the public policy of the United States would be offended 
by enforeement. This court confirmed the award, and 
the Second Circuit affirmed. After reviewing the purposes 
and drafting of the Convention, the Second Circuit stated: 


“We conclude, therefore, that the Convention's 
public policy defense sheuld be construed narrowly. 
Enforcement of foreign arbitral awards may be de- 
nied on this basis only where enforcement would 
violate the forum state’s most basic notions of mo- 
rality and justice. Cf. 1 Restatement Second of the 
Conflict of Laws 4117, comment ec, at 340 (. 71); 
Louchs v. Standard Oil Co., 224 N. Y. 99, 111, 120 
N. E. 198 (1918). 508 F. 2d at p. 974. 


This rationale applies with equal force to considerations, 
within the context of enforcement of the arbitration agree- 
ment itself, of whether the contract in question is “null and 
void” under Article I[(3) of the Convention. 


Furtnermore, in Parsons the Second Cireuit emphasized 
that the adherence of the United States to the Convention 
constitutes, in itself, a significant: statement of public 
poliey. The Court stated: 


“To read the public policy defense as a parochial 
device protective of national political interests would 
seriously undermine the Convention's utility. This 
provision was not meant to enshrine the vagaries 
of international politics under the rubric of ‘public 
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policy.” Rather, a eireumseribed public poley doe- 
trine was contemplated by the Convention’s framers 
and every indication is that the United States, in 
acceding to the Convention, meant to subseribe to 
this supranational emphasis. Cf. Scherk v. Alberto. 
Calver Co.. 417 U.S. 506, 94S. Ct. 2449, 41 L. Ed. 
270 (1974)." 508 F. 2d at p. 974. 


The contract in Parsons, between an American construe- 
tion company and an Egyptian company. ealled for the 
building of a paper mill in Egypt. The project was funded 
by the United States State Department, through the A.1.D. 
program. Before completion of eonstruetion, the Egyptian 
covernment broke off diplomatic relations with the United 
States, and ordered all Americans out of Egypt. The State 
Department instructed the American eompany to cease 
performance of the contract, in accordance with the pro 
visions of 22 U.S.C. 2370(p), (q), (t). whieh prohibited 
the furnishing of assistanee to the United A rab Republic 
subsequent to the cessation of diplomatie relations with 
that country. The American company complied: the Egyp- 
tian company demanded arbitration before the Interna- 
tional Chamber of Commerce, as provided for in the agree- 
ment: and that tribunal held the American company in 
Dreaeh of contract. Against this hackground, the American 


company contended in this court that enforcement of the 


“t 
1 States publie poliey. The 


award wonld contravene Unites 
seeond Cireuit held that the American company’s argument 
opreneousty canated “national” poliey with United States” 


“public poliey: and concluded : 


‘To deny enforcement of this award largely be- 
cause of the United States’ falling out with Egypt in 
recent years would mean converting a defense in- 
tended to be of narrow scope into a major loophole 
“1 the Convention's mechanism for enforcement. We 
rave little hesitation, therefore, in disallowing 
Overseas’ proposed publie policy defense.” 508 F. 2d 
at p. "74 
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| eonelude that, im the circumstances of this case, 
enforcement of the arbitration agreement in the Sider. 
mar/Antec agreement would not contravene the public 
policy of the United States. 

The foregoing analysis is also sufficient to dispose of 
Anteo’s reliance upon Section 296 of the New York Exeeu- 
tive Law, quoted supra. The applicability of that statute 
to the contract at bar is not sufficiently demonstrated. 
In any event, to the extent that this state statute may 
be regarded as applicable to the Sidermar/Antco con- 
tract. its declaration of poliey must yield to the public 
poliey of the United States, as expressed in the adherence 
to the Convention on foreign arbitration agreements and 
awards. 

For the foregoing reasons, Sidermar is entitled to en 
forcement of the arbitration agreement, 

The manner of that enforcement, and the proper par- 
ties to the arbitration, remain for consideration. 

Initially, Anteo argues that it is not required to ar 
bitrate Sidermar’s claim fer damages resulting from 
repudiation of the contract. That is because, Antco says, 
the arbitration clanse appears in the Essovoy form at- 
tached to the contract; and the contract provides that 
the provisions of the Essovey form “are incorporated in 
thix Contract by reference and shall apply to each voyage.” 
Jeennse acclaim for total repudiation of contract does not 


constitute a dispute arising with respect “to each vovage”, 


the argument eoneindes, Anteo has not agreed to arbi- 
trate such a elaim., 

1 find no merit in this contention. Part Tl of the 
Essovey form contains a number of basic commercial, 
charter party provisions, which are significant in deter- 
mining the rights and obligations of the parties (dead- 
freight. lavdays. demurrage provisions, safe berth pro- 
visions. and the like). The obvious intent of the parties 
was to render such operating provisions, contained in a 


74a 
Opinion of Judge Charles S. Haight, Jr. 


form which originally contemplated a single voyage, ap- 
plicable to a series of voyages to be performed pursuant 
to a long-term contract of affreightment. It would dis- 
tort the contract to limit the arbitration clause to dis- 
putes arising out of a single voyage. thereby denying 
Sidermar its bargained-for procedural remedies in the 
event of a total repudiation by Antco. The arbitration 
clause in the attached Essovoy form is cast in broad 
terms, referring to “any and all differences and disputes 
of whatsoever nature arising out of this Charter is 
That arbitration clause is effectively incorporated by the 
contract's provision that “if arbitration becomes necessary 
under Clause 24 of Essovoy (1969) such arbitration shall 
he held in New York, New York.” The broad language 
of the arbitration clause is inconsistent with Anteo’s ef- 
fort to exclude from its coverage a claim for damages re- 
sulting from wrongful repudiation of contract. 

The remaining question is whether Nepeo, as guarantor 
of Anteo, is obligated to participate in the arvitration. T 
hold that it must do so. 

The question turns upon the proper construction of the 
Nepeo guarantee, viewed in the light ef the Second Cir- 
cuit’s reeent decision in Compania Espanola de Petroleos, 
S41. vr. Nereus Shipping, S.A. 527 F. 2d 966 (22. Cir 
1075). Just as in the case at bar, the contract in Nereus 
consisted of a maritime contract of affreightment, calling 
for the transportation of a specified tonnage of petroleum 
produets, over a term of years. Attached to the contract 
was the same printed Exsovey form whieh appears in the 


present ease, with an identical arbit.ation clause. The 
charterer was a company called Hideea. Hideca’s ob- 
ligations under the contract were guaranteed by a com- 
pany called Cepsa. The guarantee given by Cepsa pro- 
vided as follows: 


~ [We Compania Espanola de VPetroleos, 
S.A.. hereby agree that, should HIDECA default 
in payment or performance of its obligations under 
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the Charter Party, we will perform the balance of 
the contract and assume the rights and obligations 
of HIDECA on the same terms and conditions as 


” OF 


contained in the Charter Party.” 527 F 2d at pp. 
959.970, 


Judge Stewart held for this court that the language of 
this guarantee was sufficient to incorporate the contract’s 
arbitration clause; and that Cepsa was accordingly obli- 
gated to arbitrate, together with Hideca, the claims which 
the other party to the contract asserted against both of 
them. The Second Cireuit affirmed, stating in pert: 


“The guaranty states unequivocally that in the 
case of Hideea’s default, Cepsa is to ‘assume the 
rights and obligations of HIDECA on the same terms 
and conditions as contained in the Charter Party.’ as 
well as ‘perform the balance of the contract.” Al- 
thouch the guaranty does not explicitly restate the 
specifie obligations which Hideea had undertaken 
and which Cepsa was to assume in the event of Hi- 
deca’s default, the court found suci. iteration to be 
unnecessary in view of the broad language of the 
guaranty.” 

° ° 


} 


“Here. - the cuaranty, Cepsa agreed both to 


‘perform t.  alanee of th contract’ and to ‘assume 
the rights and obligations of HIDECAS Thus, the 
court's holding in Taiwan that ‘performance’ could 
not inelude the obligation to arbitrate does not die- 


tate our disposition here where additional obliga- 
tions were expressly undertaken. We agree with 
Judge Stewart that the duty to arbitrate was in- 
deed one of the rights and obligations under the 
contract which Cepsa, as guarantor, agreed to as- 
sume, See Midland Tar Distilleries, Inc. v. M/T 
LOTOS, 362 F. Supp. 1311 (S.D.N.Y. 1973)." 527 
KF. Supp. at pp. 973-74. 
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In the last-quoted language, the Seeond Cireuit dis- 
tinguished Taman Narviaation Co, v. Seven Seas Merchants 
Corp., 172 F. Supp. 721 (S.D.N.Y. 1959). Tn that case, 
the arbitration elause in the charter party referred only 
to disputes arising “between Owners and the Charterers”: 
the guarantee consisted of an additional clause to the 
charter party, which provided in its entirety: 


“Tt is understood that Kervin Shipping Corpora 
tion will guarantee perform [sc] of Seven Seas 
Merchants Corporation under this Charter Party.” 


This court in Tainan held that, on this language, the ar- 
hitration of disputes was not part of the “performance” 
of the charter as contemplated by the parties and guar 
anteed by Wervin. 

As noted above, the Seeond Cirenit distinguished Tarwan 
in Nereus heeause in the latter ease, the guarantor under 
took broader obligations. In construing the seope of the 
guarantee in Nereus, the Second Cirenit also said: 


“We are aided in our construction of the language 


here by prior deeisions which make clear that where 


an arbitration clause is applicable by its own terms 
to all disputes and is not limited to these arising 
between the Owner and Charterer, the agreement to 
arbitrate binds ‘not only the original parties, but 
also all those who subsequently consent to be bound 


” ak aoe 


by [the terms of the contract)" (eases eited) 524 


Fo 2d-ar pp a: 

| eonelude that the language of the guarantee im the 
ease a bar more elosely resembles the guarantee in Nereus 
than the guarantee in Taiwan. If there is a substantive 
difference between the guarantee language in Nereus, which 
was enforced against the guarantor, and the guarantee 
language in the case at bar, it requires a keener judicial 
eve than mine to perceive it. 
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Anteo says that the decisive difference between the 
guarantee 'n the case at bar and the guarantee in Nereus 
lies in the omission, from the former guar .. 2, of the 
word “assume”, As noted above, in the case at bar Nepco 
guaranteed “to fulfill and perform any and all legal ob 
higations that Anteo may be liable for as Charterere under 
said Contract of Affreightment.” At the argument on the 
inotion, counsel for Ant .o/Nepeo conceded that if the 
phrase read “fulfill, perform and assume any ard all legal 
obligations”, Nepco would be bound by the arbitration 
clause. Anteo argues, that in the absence of the word 
“assume”, the guarantee in the case at bar should be read 
as nothing more than a guarantee of performance, and 
accordingly insufficient to bind Nepeo to the arbitration 
agreement. 

Tohohkl thet Anteo’s argument asks a single word to 
assume far too heavy a bnrden of significance. To be 
sure, the Second Ciren': in Nereus referred to the facet 
that the word “assume” appeared in the guarantee in 
ciat eas: but P do not regard the presence or absence of 
that pardeular word as erneial to the decision. Each 
case must turn apon the fair construction of the language 
used by the parties in its entirety. The Second Circuit 
distinguished Taiwan beeause (1) the arbitration clause 
in that charter was limited to disputes between “Owners 
and Charterers": and (2) the guarantee was limited 
strictly to “performance”. In the case at bar (as in 
Nereus), the arbitration clause eovers “any and all dif- 
ferences and disputes of whatsoever nature arising out of 
this charter": and the parties went to the effort of ex- 
ponding the zuarantee so as to include “any and all legal 
obligations that Anteo may be liable for as Charterers 

T hold that the language emploved in the contract and 
enarantee in the ease at bar is legally indistinguishable 
from that in Nerevs: and that Nepeo, as guarantor, is ob- 
lizated to participave in the arbitration. 
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The cmpostiion of the Arbitration Panel 


In Nereus, this court directed that the arbitration pro- 
ceedings involving the shipowner, charterer and charter- 
er’s guarantor be consolidated before a single panel of 
arbitrators. That direction was affirmed by the Second 
Circuit. and { direet a similar consolidation in the case at 
har. 

With regard to the composition of the panel, the Second 
Cireuit directed that the disputes be heard by a five-man 
panel of arbitrators, one selected by each of the three par- 
ties, and the two remaining arbitrators to be appointed 
by the unanimous action of the three arbitrators appointed 
by the parties.” The Ceurt of Appeals was of the view 
that “it is important that each party have its own repre- 
sentative’, 527 F.2d at p. 266. The order that Tam en- 
tering with this evinion provides for the same sort. of 
panel and methed of selection, unless the parties agree to 
a different arrangement. Specifically, Anteo and Nepeo 
may see no need for separate representation, and agree 
to the appeintment of a single arbitrator to represent their 
joint interests. Tf Anteo and Nepeo so agree, and Sider- 
mar makes no objection. then a panel of three arbitrators 
will hear the disputes, at some possible saving in expense 
and increase in eonvenience. Tf the parties fail to so agree, 
the panel will he seleeted in accordance with the Nereus 
formula. 


Conclusion 


For the reasons stated, Antco’s petition to stay arbitra- 
tion is denied; Sidermar’s eross-petition to compel a con- 
solidated arbitration with Anteo and Nepco is granted: 
and further proceedings will be governed by the terms of 
the eeder which the court is entering with this opinion. 


Dated: New York, New York 
June 28, 1976 


CHARLES S. HAIGHT, Jr. 
U.S. DB. J. 
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The contract quantities were 10 per cent more or less 
at Sidermar’s option, with liftings evenly spread. 
Sidermar says that some disputes have arisen out of 
those Part “A” voyages, but does not specify what 
they are. 

The reason why Antco ceased performance does not 
appear from the motion papers. On Antco’s view of 
the case, the reason is irrelevant. 

Anteo’s initial brief at p. 6. 

Anteo’s reply brief at p. 19. 

The shippers and vharterers on the back-haul voyages 
are, of course, strangers to this litigation. 

Wilko involved a stock purchase agreement between 
a customer and a brokerage house, both American. 
Tne Court held that where the customer alleged false 
representations by the brokerage house, he was en- 
titled to sue for damages under the Securities Act of 
1933, notwithstanding an arbitration clause in the 
margin agreenient. 

Under the terms of its adherence, the United States 
limits application of the Convention to legal rela- 
tionships “which are considered as commercial under 
the national law of the United States.” The mari- 
time contract of affreightment in suit is “commercial” 
under that standard. Cf. 9 U.S.C. 41: and see [xland 
Territory of Curacao v. Solitron Devices, Inc. 356 
F.Supp, 4.1218 4S.D SY. BS) ad on other 
crounds, 489 FL 24d 1313 (2d Cir. 1973), cert. den, 216 
UL OS. OS6. 

See eo. Matter of MelroPlan, Inc. v. Miscione, 257 
App. Div. 652 (1st Dept. 1939) (arbitration agreement 
not enforceable if underlying chattel mortgage is 
usorious): FA. Straus d& Co, Ine. ve. Canadian Pac. 
R.Co.. Bo4 N.Y. 407 (1980) Ghill of Jading clause ex. 
empting carrier from all liability for neghgenee not 
enforeeable because direetly contrary to New York 
pubhe poliey). 

The arbitrator. selection machinery specified in Nereus 
provides that, in the event of a failure to fill any 
vacaney in the arbitration panel, the appointment wil! 
he made by the district court. A comparable provision 
appears in the order which will be entered in the case 
at bar. 
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UNITED STATES DISTRICT COURT, 
SovtTHern District or NEw York: 


Anteo Shipping Company, Limited (“Antco”) having 
petitioned for an order staying a proposed arbitration of 
disputes arising out of a contract of affreightment dated 
as of February 13, 1973 between itself and Sidermar 
S.p.A. (“Sidermar”), and Sidermar having “ross-petitioned 
for an order directing a consolidated armiration of the 
said disputes between itself, Anteo and New England 
Petroleum Corporation (“Nepeo”); and affidavits and 
memoranda having been filed on behalf of the said parties. 
and oral argument on the petition and cross-petition hav- 
ing been had, and the Court being fully advised in the 
premises, it 1s now 


Onnerep, that the petition of Antco for a stay of arbi- 
tration be, and the same hereby is, denied; and it is fur- 
ther 


OrpEnen, that the cross-petition of Sidermar for an order 
directing a consolidated arbitration between itself, Anteo 
and Nepeo be, and the same hereby is, granted: and it is 
further 


Orprenen, that the arbitration panel who shall hear all 
elnims shall consist of five members: and it is further 


Qeprern, that each of the three said parties shall ap- 
point an arbitrator within twenty (20) days of the filing 
of this Order, and if any party shal! fail te nominate its 
arbitrator within such time, this arbitrator shall be ap- 
pointed by this Court, upon written application of any 
other party: and it is further 


Onpexep, that the appointment of the two additiona! 
arbitrators must be done by the unanimous action of the 
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three arbitrators already appointed by the parties, or desig- 
nated by the Court, in accordance with the terms of this 
Order, and, if such unanimous selection of the two ad- 
ditional arbitrators is not made within ten (10) days after 
the three original arbitrators have been chosen, then the 
additional arbitrator or arbitrators shall be selected by 


this Court, upon written application of any party; and it 
is further 


Orprvep, that, prior to the expiration of the twenty 
(20) day period specified in this Order for the selection 
of the three arbitrators by the parties, the parties may, if 
they are so advised, present to this Court a consent stipu- 
lation providing “cr the appointment of an arbitrator on 
behalf of Siderm and an arbitrator on behalf of Antco 
and Nepco jointly, in which event the arbitration panel 
shall consist of three arbitrators, with the third arbitrator 
to be selected by the two arbitrators so chosen or appointed 
by the Court: and it is further 


Orprrep, that if a three-arbitrator panel is not selected 
in accordance with the preceding paragrapa of this Order, 
then the manner and timing of the selection of the arbi- 
tration panel, as provided for in the preceding paragraphs 
of this Order, shall remain in full force and effect: and it is 
further 


Orperep, that the arbitration panel, as constituted in 
aceordanes with the provisions of this Order, shall pro- 
ceed to hear and decide all issues and disputes arising 
out of the said contract between Sidermar, Anteo and 
Nepeo as the guarantor of Anteo: and it is further 


Ornperep, that this Court shall retain jurisdiction of 
this action in order to take such other action or render 
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such additional relief as may be necessary under ‘the pro- 


visions of this Order or the United States Arbitration 
Act; and it is further 


Orperep, that this case be, and the same kh reby is, 
transferred to the Suspense Docket of ?:. Cr; vur- 
suant to local Calendar Rule 20(A), subje. co a) 
to the calendar of the undersigned upon proper a, 
of any party. 


Dated: New York, New York 
June 28, 1976 
CHARLES S. HAIGH’. Jr. 
O2-S2 8 ods 
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